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MOOKI J  

1  The  cou r t  d i sm issed  t he  p la in t i f f ’ s  c la im  aga ins t  the  Road  Acc iden t  

Fund .  The  p la in t i f f  seeks  leave  t o  appea l .  The  p la in t i f f  a rgued  th ree  

p r ima ry  po in t s  as  to  why  the  cou r t  ough t  to  g ran t  leave .  

2  The  f i r s t  bas i s  i s  tha t  ano the r  cou r t  cou ld  f i nd  tha t  t he  p la in t i f f  had  

p roved  he r  c la im fo r  f u tu re  med ica l  ex penses .  Tha t  was  because  

expe r t s  conc luded  tha t  she  su f f e red  a  T -12  f rac tu re ,  wh ich  w i l l  need  

f i xa t ion ;  and  tha t  t he  expe r ts  a lso  pos tu la ted  tha t  the re  m igh t  be  a  

need  fo r  fu tu re  med ica l  expenses  as  a  resu l t .  

3  The  second  bas i s  i s  t ha t  the  cou r t  ough t  t o  have  found  tha t  t he  

repo r t s  by  expe r t s  cu red  t he  p la in t i f f ’ s  fa i l u re  to  have  p leaded  a  

spec i f i c  i n ju ry .  The  p la in t i f f  con tended  t ha t  t h i s  was  pa r t i cu la r ly  so  

because  the  de fendan t  was  no t  p re jud iced .  The  p la in t i f f  i nvoked  

A lbe r t s  and  O the rs  v  The  M in i s te r  o f  Jus t i ce  and  Co r rec t i ona l  

Se rv i ces 1 as  au tho r i t y  i n  th i s  rega rd .  

4  The  th i rd  bas i s  i s  tha t  t he  cou r t  ough t  to  have  app l i ed  con t ingenc ies  

i n  re la t ion  to  t he  p la in t i f f ’ s  c la im  fo r  l o ss  o f  i n come ,  g i ven  t he  

absence  o f  co l la te ra l  i n f o rma t io n  by  t he  p la in t i f f .   

5  The  no t i ce  t o  t he  app l i ca t i on  a l so  ra i sed  as  a  g round  tha t  the  cou r t  

ough t  t o  have  o rde red  t he  de fendan t  t o  i ssue  an  unde r tak ing  to  t he  

p la in t i f f ,  and  tha t  the  cou r t  ough t  to  have  pos tponed  t he  i ssue  o f  

gene ra l  damages  s ine  d ie .   
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6  I  am no t  pe rsuaded  tha t  the  cou r t  e r red  i n  re la t i on  to  fu tu re  med ica l  

expenses .  Th e  submiss ion  tu rns  on  t he  p la in t i f f  hav ing  su f f e red  a  T -

12  f rac tu re .  The  submiss ion  d id  no t  have  rega r d  to  t he  cou r t ’ s  

f i nd ings  abou t  the  p la in t i f f  hav ing  a  p re -ex is t i ng  T -12  f rac tu re ,  wh ich  

was  desc r ibed  as  hav ing  sc le ros i s  w i t h  ca l lus  fo rmat ion .  

7  The dec i s ion  i n  A lber t s  and  Othe rs  v  The  M in i s te r  o f  Jus t i ce  and  

Co r rec t iona l  Se rv i ces  i s  no t  au tho r i t y  fo r  ex cus ing  t he  p la in t i f f ’ s  

f a i l u re  to  p lea d  a  spe c i f i c  in ju ry .  The  fa i l u re  t o  p lead  an  i n ju ry  tha t  

f o rms  the  bas is  f o r  a  c la im  i s  no t  a  t echn ica l i t y ,  and  a  cou r t  i s  no t  

be ing  ove r l y  fo rma l  when  ob l ig ing  a  c la imant  to  spec i f y ,  i n  a  

p lead ing ,  the  t ype  o f  i n ju ry  tha t  fo rms  the  bas i s  to  the  re l ie f  be ing  

sough t .  Th e  re po r t s  by  expe r t s  on  in ju r i es  su f f e red  by  the  p la in t i f f  

a re  no t  a  subs t i tu te  f o r  wha t  shou ld  have  been  p leaded .  Those  

repo r t s  wou ld  cons t i tu te  ev idence  t o  subs tan t ia te  t he  p leaded  in ju ry .  

8  Counse l  fo r  th e  p la in t i f f  a ccep ted  t ha t  t he re  was  no  co l l a te ra l  

i n f o rma t ion  t o  subs tan t i a te  t he  p la in t i f f ’ s  c la imed  loss  o f  ea rn ings .  

The  p la in t i f f  i s  requ i red  to  es tab l i sh  t he  l oss  t ha t  she  su f fe red .  I  am 

no t  pe rsuaded  tha t  t he  cou r t  ough t  to  have  add ressed  t he  p la in t i f f ’ s  

f a i l u re  to  subs ta n t i a te  he r  s ta ted  l oss  by  t he  cou r t  app ly ing  

con t i ngenc ies .  The  cou r t  does  no t  make  a  case  fo r  a  l i t igan t .  

9  The re  we re  no  submiss ions  i n  re la t i on  to  the  cou r t ’ s  f i nd ing  tha t  the  

expe r t s ’  ev idence  was  hea rsay .  The re  we re  a l so  no  submiss ions  on  

t he  cou r t ’ s  f i nd ing  t ha t  the  c la ims  made  in  the  repo r t s  we re  

unsuppo r ted .   
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10  The  f i nd ing  by  t he  cou r t  on  t he  me r i t s ;  wh ich  essen t ia l l y  was  t ha t  

t he  p la in t i f f  fa i l ed  to  p rove  he r  case ,  resu l t ed  i n  the re  be ing  no  

wa r ran t  f o r  the  cou r t  t o  o rde r  t he  de fe ndan t  to  g i ve  t he  p la in t i f f  an  

unde r tak in g .  The  f ind ing  a l so  made  i t  un necessa ry  f o r  the  cou r t  to  

pos tpone  t he  i ssue  o f  gene ra l  damages .  

11  Th e  g ran t  o r  o the rw ise  o f  l eave  to  appea l  i s  s t r i ngen t .  I  am no t  

pe rsuaded  tha t  t he  appea l  has  reasonab le  p rospec t s  o f  succes s .  

12  Th is  j udgemen t  i s  de layed .  Th i s  was  occas ioned  by  a  m ishap  in  

Chambers .  Th is  i s  reg re t ted .  L i t igan t s  a re  en t i t l ed  to  exped i t i ous  

de te rm ina t ion  o f  d ispu tes .  

13  I  make  t he  fo l l ow ing  o rde r :  

The  app l i ca t ion  i s  d i sm issed .  

        

                          O Mooki 

                                                                                Judge of the High Court 

        Gauteng Division, Pretoria 

Heard: 10 May 2024   

Decided: 21 February 2025 

 

For the plaintiff:  Mr Legoabe 

Instructed by: S. Msomi Attorneys 

For the defendant: no appearance  
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