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a r ranged  tha t  a  depos i t  be  pa id  and  a  bond  be  p rocu red  fo r  

the  rem a inder  o f  the  pu rchase  p r ice .  I t  tu rned  ou t  tha t  a  

bond  cou ld  no t  be  p rocu red  fo r  the  d i f fe rence  be tween  the  

depos i t  and  the  fu l l  pu rchase  p r ice ,  and  TLR  Indus t r ia l  was  

le f t  in  som e d i f f i cu l ty  in  m ee t ing  i t s  ob l iga t ions  under  tha t  

ag reem en t .    

 None the less ,  M r  Schubach  ag reed  to  con t inue  to  

a l low  M s  Se le tswana  to  occupy  the  p rope r ty  in  re tu rn  fo r  

occupa t iona l  ren t  paym en ts ,  wh ich  were  funded  by  d raw ing  

down  f rom  the  depos i t  pa id  aga ins t  the  pu rchase  p r ice .  In  a  10 

se r ies  o f  addenda  to  the  sa le  ag reem en t ,  th is  a r rangem en t  

was  ex tended  f rom  t im e  to  t im e  un t i l  the  depos i t  i t se l f  was  

com p le te ly  exhaus ted  and  ne i the r  TLR  Indus t r ia l  no r  

M s  Se le tswana  cou ld  p roduce  the  ba lance  o f  the  pu rchase  

p r ice  ow ing  under  the  ag reem en t .    

 A t  tha t  s tage ,  M r  Schubach  dec ided  to  te rm ina te  

the  ag reem en t .   He  now  sues  fo r  M s  Se le tswana 's  ev ic t ion  

and  the  ev ic t ion  o f  a l l  those  ho ld ing  occupa t ion  under  he r.   

The  app l ica t ion  is  b rough t  in  te rm s  o f  the  P reven t ion  o f  

I l lega l  Ev ic t ion  f rom  an  Un law fu l  O ccupa t ion  o f  Land  Ac t  19  20 

o f  1998 .  The re  a re  essen t ia l l y  th ree  requ i rem en ts  under  

tha t  leg is la t ion  tha t  m a t te r  in  th is  case .  The  f i r s t  i s  tha t  the  

responden ts  be  un law fu l  occup ie rs  –  tha t  they  a re  p resen t  

on  the  p roper ty  w i thou t  the  consen t  o f  the  owner  o r  pe rson  

in  cha rge  and  w i thou t  any  o the r  r igh t  in  law  to  occupy.   
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Second ly,  the  un law fu l  occup ie rs  sough t  to  be  ev ic ted  m us t  

rece ive  w r i t ten  and  e f fec t ive  no t ice  o f  the  p roceed ings  fo r  

the i r  ev ic t ion ,  and  o f  any  da te  on  wh ich  they  w i l l  be  

requ i red  to  appear  in  cou r t .  Th i rd ly,  an  ev ic t ion  o rde r  m us t  

be  jus t  and  equ i tab le  in  a l l  the  c i rcum stances .   

 In  th is  case ,  the  f i r s t  requ i rem en t  is  c lea r ly  

sa t is f ied .  M s  Se le tswana  is  un law fu l ly  in  occupa t ion  o f  the  

p rope r ty.   The  on ly  r igh ts  she  cou ld  have  c la im ed  to  occupy  

the  p roper ty  wou ld  have  been  those  a f fo rded  to  he r  under  

the  addenda  to  the  sa le  ag reem en t .   The re  can  be  no  10 

d ispu te  tha t  the  sa le  ag reem en t  and  i t s  addenda  have  been  

va l id ly  cance l led .  Tha t  leaves  M s  Se le tswana  w i thou t  a  

law fu l  r igh t  o f  occupa t ion .  The re  can  be  no  se r ious  

sugges t ion  tha t  M r  Schubach  any  longer  consen ts  to  

M s  Se le tswana 's  occupa t ion  o f  the  p roper ty.   

 The  second  requ i rem en t  is  tha t  the  un law fu l  

occup ie rs  sough t  to  be  ev ic ted  rece ive  w r i t ten  and  e f fec t ive  

no t ice  o f  the  app l ica t ion .   O rd ina r i l y,  the  requ i rem en t  is  tha t  

a  cou r t  p rov ide  such  no t ice .   In  th is  case ,  a  cou r t  d id  

p rov ide  such  no t ice  bu t  the  da te  o f  wh ich  i t  gave  no t ice  was  20 

u l t im a te ly  no t  the  da te  on  wh ich  the  app l ica t ion  was  

de te rm ined .   The  app l ica t ion  was  pos tponed  s ine  d ie  and  

the  ques t ion  tha t  o r ig ina l ly  an im a ted  m e  was  whe the r,  

p rope r ly  cons t rued ,  sec t ion  4 (2 )  o f  the  Ac t  requ i res  the  

cou r t  once  aga in  to  issue  an  add i t iona l  no t ice  o f  the  da te  on  
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wh ich  the  app l ica t ion  is  u l t im a te ly  se t  down .    

 W he the r  o r  no t  a  cou r t  i s  requ i red  to  do  tha t ,  I  th ink  

tha t  the  a l loca t ion  o f  today ’s  hea r ing  da te  by  the  Depu ty  

Judge  P res iden t  o f  th is  Cour t  and  the  no t ice  o f  tha t  da te  

g iven  by  the  Depu ty  Judge  P res iden t 's  o f f i ce  to  

M s  Se le tswana 's  e rs twh i le  a t to rney  in  Novem ber  las t  yea r  

coun ts  as  w r i t ten  and  e f fec t ive  no t ice  g iven  by  the  cou r t  

under  the  s ta tu te .   I  m igh t  a lso  add  tha t  M s  Se le tswana  was  

he rse l f  g iven  fu r the r  no t ice  by  em a i l  las t  Decem ber  and  was  

phys ica l ly  se rved  a  copy  o f  the  no t ice  o f  se t  down  las t  10 

week .    

 Fu r the rm ore ,  M r  Ho ffm an ,  who  appeared  fo r  the  

app l ican t ,  in fo rm ed  m e a f te r  the  m a t te r  was  ca l led  tha t  

M s  Se le tswana  had  been  te lephoned  sho r t ly  be fo re  I  wa lked  

in to  cou r t  and  had  sa id  tha t  she  knew  tha t  the  m a t te r  was  in  

cou r t  today  and  was  no t  p lann ing  to  a t tend .   M r  Ho ffm an  

assu red  m e  tha t  he  ove rheard  tha t  conve rsa t ion  and  can  

vouch  fo r  the  accoun t  o f  i t  tha t  he  gave  m e .    

 In  a l l  those  c i rcum stances ,  M s  Se le tswana  has  

p la in ly  been  g iven  no t  jus t  w r i t ten  and  e f fec t ive  no t ice  20 

under  the  s ta tu te ,  bu t  repea ted  no t ice  tha t  the  m a t te r  wou ld  

be  in  cou r t  today  and  tha t  she  was  en t i t led  to  com e and  

p lace  such  c i rcum stances  as  she  w ished  be fo re  m e.   The re  

is  no  ind ica t ion  tha t  he r  e lec t ion  no t  to  do  so  is  any th ing  

o the r  than  f ree  and  vo lun ta ry.  Fo r  tha t  reason ,  I  m us t  
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conc lude  tha t  she  is  vo lun ta r i l y  in  de fau l t  o f  appearance .    

 None the less ,  ev ic t ion  o rde rs  a re  no t  g iven  by  

de fau l t .  The  s ta tu te  requ i res  m e  to  we igh  the  equ i ty  o f  an  

ev ic t ion  whe the r  o r  no t  an  ev ic t ion  app l ica t ion  is  opposed ,  

and  whe the r  o r  no t  the  un law fu l  occup ie rs  appear  be fo re  m e 

to  a rgue  the i r  case .  The  cou r t  exe rc ises  an  equ i tab le  

d isc re t ion  p r im ar i l y  to  p ro tec t  un law fu l  occup ie rs  f rom  

hom e lessness .   Cons t i tu t iona l ly,  a  cou r t  m ay  no t  g ran t  an  

ev ic t ion  o rde r  where  the re  is  a  rea l  p rospec t  tha t  an  

ev ic t ion  wou ld  lead  to  hom e lessness .   I f  i t  does  so ,  the  10 

cou r t  g ran ts  an  o rde r  wh ich  is  un jus t  and  inequ i tab le ,  

con t ra ry  to  the  s ta tu te .    

 In  th is  case ,  however,  I  am  sa t is f ied  tha t  the re  is  

no  app rec iab le  p rospec t  tha t  the  ev ic t ion  o rde r  I  in tend  to  

g ran t  w i l l  lead  to  hom e lessness .  The  c i rcum stances  o f  the  

case  them se lves  sugges t  tha t  M s  Se le tswana  is  an  a f f luen t  

tenan t  who  bene f i ted  f rom  a  t ransac t ion  o f  som e va lue  

apparen t ly  th rough  TLR  Indus t r ia l .   The  p robab i l i t ies  in  a l l  

the  c i rcum stances  o f  the  case  a re  tha t  M s  Se le tswana  w i l l  

no t  be  rendered  hom e less  by  an  ev ic t ion ,  a lbe i t  tha t  she  20 

m ay  no t  be  ab le  to  f ind  accom m oda t ion  o f  a  s im i la r  

s tandard  to  the  hom e she  cu r ren t ly  possesses ,   

 She  m ay  have  to  downs ize ,  bu t  the  fac t  tha t  he r  

occupa t ion  o f  the  p rope r ty  has ,  fo r  a  ve ry  long  pe r iod ,  been  

subs id ised  no t  on ly  by  M r  Schubach ,  bu t  by  ren ta l  paym en ts  
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o f  som e va lue ,  sugges ts  to  m e  tha t  i t  i s  w i th in  he r  g rasp  to  

f ind  accom m oda t ion  tha t  cos ts  cons ide rab ly  less  than  the  

hom e she  p resen t ly  occup ies .  The  answer ing  a f f idav i t  

M s  Se le tswana  f i led  does  no th ing  to  d is tu rb  those  

p robab i l i t ies .   The re  is  a  sugges t ion  in  the  answer ing  

a f f idav i t  tha t  M s  Se le tswana  has  fa l len  on  ha rd  t im es ,  and  

tha t  she  and  TLR  Indus t r ia l  had  eve ry  in ten t ion  o f  honour ing  

the  sa le  ag reem en t  and  u l t im a te ly  tak ing  ownersh ip  o f  the  

p rope r ty,  bu t  tha t ,  th rough  a  se r ies  o f  m is fo r tunes ,  they  

were  unab le  to  do  so .    10 

 None  o f  tha t ,  in  and  o f  i t se l f ,  however,  ind ica tes  an  

app rec iab le  r isk  o f  hom e lessness  –  tha t  M s  Se le tswana  w i l l  

l i te ra l ly  have  nowhere  to  go  i f  she  is  rem oved  f rom  the  

p rope r ty  on  adequa te  no t ice .   Pu t  s im p ly,  th is  i s  no t  the  so r t  

o f  case  tha t  the  an t i -hom e lessness  p ro tec t ions  em bedded  in  

P IE  were  m ean t  to  app ly  to .   M s  Se le tswana  does  no t  l i ve  in  

an  in fo rm a l  se t t lem en t .  She  does  no t  l i ve  in  an  abandoned  

bu i ld ing .  She  does  no t  l i ve  in  a  pa r t  o f  town  o r  in  an  a rea  o f  

the  coun t rys ide ,  o r  in  o the r  c i rcum stances ,  tha t  wou ld  

sugges t  tha t  she  is  im pecun ious  and  unab le  to  f ind  20 

accom m oda t ion  fo r  he rse l f .  Fo r  a l l  those  reasons ,  I  

conc lude  tha t  an  ev ic t ion  o rde r  in  th is  case  is  jus t  and  

equ i tab le ,  and  I  in tend  to  m ake  one .    

 I  am  f ina l ly  requ i red  by  the  s ta tu te  to  se t  a  jus t  and  

equ i tab le  da te  by  wh ich  M s  Se le tswana  w i l l  have  to  vaca te  






