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In the matter between 

 

R[…] L[…] M[…]-K[…] Appl icant  

 

and 

 20 

M[…] G[…] K[…]  Respondent  

 

 

JUDGMENT 
 

 

HARDY, AJ :  

 

 I  have before me an appl icat ion,  which the appl icant  

c la ims is  urgent ,  in  which the appl icant  is  essent ia l ly  seeking:  the 30 

payment  of  a contr ibut ion towards her  legal  costs;  d i rect  access 
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to bank accounts  (held in  the name of  the respondent) ;  and for  

payment  by the respondent  of  the appl icant 's  son’s univers i ty  fees 

in the amount  of  R120 000.  

 

 The appl icat ion has,  to some extent ,  been f ramed as an 

urgent  ru le 43 a l though some of  the re l ie f  sought ,  par t icu lar ly  that  

of  d i rect  access to bank accounts ,  would natura l ly  exceed what  is  

possib le in  terms of  ru le 43.  

 

 The f i rs t  quest ion to be answered is  whether  the mat ter  is 10 

urgent .  I  have considered the fu l l  set  of  aff idavi ts ,  in  addi t ion to 

having the benef i t  of  ora l  argument .  I t  is  ev ident  f rom the papers 

and argument  that  the appl icant  f inds hersel f  in a posi t ion where 

she has been in need of  f inancia l  support  for  a considerable 

length of  t ime.   

 

 This is  not  the k ind of  s i tuat ion where she d iscovered 

yesterday that  her  bank card had been cancel led and she could 

not  pay for  grocer ies at  the t i l l  when she produced her  bank card 

or  was t ry ing to get  fuel  and the garage decl ined her  card.  In fact ,  20 

the newest  invoice of  any shape,  sor t ,  or  s ize that  I  can see in  

th is  mat ter,  is  for  her  son’s tu i t ion fees at  Vars i ty  Col lege which is  

dated the 12 January 2024.   

 

 As such I  am very hard pressed to f ind that  th is  mat ter  is 

urgent  and there is  no reason for  the appl icant  not  to wai t  out  the 

approximate s ix  weeks i t  would take for  a ru le 43 or ru le 43 

var iat ion served today to be heard.  I  have concluded that  th is  

appl icat ion is  not  urgent .  

 30 

 However,  mindful  that  my conclusion could be wrong,  I  

wi l l  do a very br ief  navigat ion of  the mer i ts .   

 

 This nav igat ion of  the mer i ts  is  on the assumpt ion that  
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there is  st i l l  enough of  an issue l ive on the d ivorce act ion for  a 

ru le 43 to be possib le.  In  other  words,  that  the d ivorce act ion is  

not  absolute ly f ina l ised – i t  appears there is  some dispute as to  

whether  the separated issues of  accrual  have yet  been f inal ised.  I  

am acute ly aware that  the only ru le 43 order  st i l l  in  ex istence 

would be that  of  Mi l lar  J ,  granted on 27 December 2019 for  

medical  expenses.   

 

 I t  would appear that  the previous ru le 43 orders ( fo l lowing 

the par t ies ’ c iv i l  marr iage on 18 October 2014)  have been set  10 

aside.  The order  granted by Moosa AJ (on 05 August  2016)  was 

set  as ide by that  of  Keight ley J (on 26 June 2017) ,  which was in  

turn set  as ide by Magist rate Nkabinde in  the maintenance cour t  

(on 21 October 2019) – a l though th is  is  d isputed.   

 

 So,  i t  is  qui te a task even to assume the par t ies were in a 

ru le 43 space to c la im contr ibut ions for  legal  costs and 

maintenance.  Even i f  that  were the case,  the cost  contr ibut ion 

sought  is :  re imbursement  for  expenses incurred between 2011 and 

2018;  payment  to a former at torney of  the appl icant  in  the amount  20 

of  R155 000;  and overdraf t  and credi t  card debts.   

 

 The ord inary posi t ion wi th a ru le 43 or  any var iat ion 

thereof  is  that  the legal  costs contr ibut ion is  st r ic t ly  for  the costs  

of  d ivorce up to and inc luding the f i rs t  day of  t r ia l .  That  

contr ibut ion is  ca lculated by having reference to what  issues are 

in  d ispute between the par t ies and an est imate of  what  the costs  

are l ike ly to be to deal  wi th those d isputed issues.   

 

 On the papers i t  is  not  apparent  to me what  a l l  the issues 30 

of  d ispute are and there is  cer ta in ly  no est imat ion of  the costs to  

take these issues to t r ia l .  

 

 What  I  am faced wi th here is  a request  for  a contr ibut ion 
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to past  costs.  This poses some di ff icu l ty  as I  am aware that  the 

d ivorce order  granted on 18 August  2018 by Mashi le J provides 

for  each par ty to pay thei r  own costs.  So,  i t  does not  appear at  

present  that  there is  any basis  to grant  any cost  before the 

d ivorce date.  I  am aware that  the d ivorce order  is  being 

chal lenged,  but  no such chal lenge has yet  been completed,  and 

the order  st i l l  s tands.   

 

 As regards overdraf t  and credi t  card debt ,  again that  

could on ly be awarded as a legal  cost  contr ibut ion i f  i t  can be 10 

shown that  those funds,  were expended for  legal  costs.  Again,  i t  

a lso gets h i t  by the problem of  past  expendi ture deal t  wi th by the 

d ivorce order.  The c la im as f ramed at  present  s imply would not  

meet  the requi rements of  ru le 43 or  a ru le 43 var ia t ion.   

 

 The next  c la im is  d i rect  access to bank accounts.  No 

basis is  set  out  to access bank accounts which are not  in  the 

appl icant ’s  name or  over  which she is  not  a s ignatory.  I t  appears 

that  she would be seeking th is  access to the respondent ’s  bank 

accounts obta in funds to l ive.  Wi thout  a maintenance order  in  her  20 

favour  in  p lace that  poses a chal lenge.  I f  there is  a maintenance 

order  in  p lace,  then she could obta in funds by way of  execut ion 

but  there is  s imply no basis for  a cour t  to  grant  d i rect  access to a  

bank account  on the informat ion p leaded.   

 

 The th i rd aspect  is  the appl icant ’s  son’s univers i ty  fees.  

This her  son,  not  that  of  the respondent .  I t  is  not  c lear  to me that  

there is  current ly  any order  in  force that  obl iges the respondent  to 

pay such an amount .  

 30 

 As set  out  in  debate wi th both the appl icant  and the 

respondent ’s  counsel ,  I  am of  the v iew that  the order  of  Tulare AJ 

granted on 08 Apr i l  2013 (deal ing the d ivorce act ion f lowing f rom 

the par t ies ’ customary marr iage concluded on 21 May 2011) ,  
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would have probably been made a nu l l i ty  by the par t ies ’ c iv i l  

marr iage concluded on 18 October 2014 and subsequent  d ivorce 

act ion.   

 

 Even i f  I  am wrong on that ,  the appl icant  has not  p leaded 

the terms of  that  order.  I  am aware that  the chi ld  concerned was 

only 11 years of  age at  the t ime of  that  order,  so wi thout  any proof  

of  the terms,  I  cannot  accept  that  educat ional  expenses ordered 

11 or  12 years ago for  pr imary or  secondary school  fees would 

have covered univers i ty  fees now.   10 

 

 Having set  a l l  that  out  very br ief ly,  i t  is  c lear  that  as 

p leaded,  the re l ie f  sought  at  the moment  is  unsusta inable.  So,  

even i f  I  have erroneously  concluded that  the mat ter  is  not  urgent ,  

there is  some di f f icu l ty  wi th the mer i ts  and I  would be unable to 

assist  the appl icant  on the mer i ts  of  the mat ter  as p leaded.   

 

 I  am acute ly aware that  the appl icant ,  as she has set  out ,  

has a great  d i f f icu l ty  wi th resources and funding at  the moment .  

What  costs order  am I  to  make? The usual  order  is  that  costs  20 

fo l low the resul t .  I  accept  that  in  an inabi l i ty  to pay a costs order  

is  not  a basis to refuse to grant  one.  At  the same t ime,  I  am 

acute ly aware that  the appl icant  is  a lay person who would not  

have the same knowledge as opposing counsel  or  mysel f  of  what  

the law wi l l  or  wi l l  not  a l low her  to do in these c i rcumstances.   

 

 Accordingly,  I  am not  inc l ined to make a costs order  

against  the appl icant  unless she should pers ist  in  seeking 

unsusta inable re l ie f  which the appl icat ion as i t  current ly  stands 

amounts to,  for  a l l  pract ica l  purposes.  30 

 

 In  the c i rcumstances I  grant  the fo l lowing order :   

1 .  The appl icat ion is  st ruck f rom the ro l l  for  lack of  urgency.   

2.  No costs  order  is  made against  the appl icant ,  unless the 
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appl icant  sets th is  appl icat ion (Not ice of  Mot ion dated 26 

February 2024 and Founding Aff idavi t  deposed on 26 

February 2024) in  i ts  present  form down for  fur ther  hear ing 

at  a future date.  In the event  that  the appl icant  seeks the 

ident ica l  re l ie f  on the same papers at  a future date,  the 

appl icant  wi l l  pay the costs of  th is  appl icat ion on the scale  

as between par ty and par ty.   

-  -  -  -  -  -  -  -  -  -  -  -  -  -  

 
HARDY,  AJ  10 

JUDGE OF THE HIGH COURT  
DATE: ………………. 

 
Appearances:  
For  the appl icant   In  person 

  reabetsoe@yahoo.com 

 

For the respondent   Advocate N M Mtsweni  

  mi l l y@adv-mtsweni .co.za  

  Mr  T Mathopo -  Mathopo At torneys 20 

  in fo@mathopo.co.za 
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