
CASE NUMBER-initials 0 JUDGMENT 
YEAR-MONTH-DAY 

SAFLII Note: Certain personal/private details of parties or witnesses have been redacted from this document 
in compliance with the law and SAFLII Policy 

 
IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG LOCAL DIVISION, JOHANNESBURG 

 

CASE NO: 40377/2020 

DATE: 27-11-2024 

 

 

 

 

 

 

 

 

 

 

In the matter between 

 

D[…] F[…] J[…] V[…] R[…] Appl icant 

 

and 

 

A[…]-M[…] V[…] D[…] H[…] Respondent 

 

JUDGMENT 
 
WILSON, J :  The appl icant ,  Mr J[…] V[…] R[…]g,  is  in  the midst  of  

contested d ivorce proceedings against  the f i rs t  respondent ,  Ms 

V[…] D[…] H[…].  On 9 November 2021 Segal  AJ,  s i t t ing in  th is  

cour t ,  made an order  regulat ing the payment  o f  maintenance 

between the par t ies pending the d ivorce act ion.  
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 That  order  requi red Mr J […] V[…] R[…] to make cer ta in  

maintenance payments to Ms V[…] D[…] H[…];  to fund payments 

in  respect  of  a bond held  over  immovable proper ty at  2[…] R[…] 

Street ,  G[…] H[…];  to pay school  fees in respect  of  the par t ies ’ 

minor  chi ld ;  and to pay medical  a id expenses in respect  of  the 

par t ies ’ minor  chi ld  which are not  covered by Ms V[…] D[…] 

H[…] ’s medical  a id scheme.  

 

 I t  is  common cause before me that  these amounts were not  

paid.  I t  was accepted that  Mr J […] V[…] R[…] fe l l  R144 222 

behind wi th h is maintenance fees.  I t  is ,  though,  d isputed whether  

and when his obl igat ions to pay addi t ional  amounts re lat ing to 

medical  a id,  school  fees and the bond fe l l  due.   

 

 In  l ight  of  Mr.  J […] V[…] R[…] ’s defaul t ,  on 13 December  

2023 Ms Van Den Heever  caused the sher i f f  to  execute the ru le 43 

order  against  Mr J […] V[…] R[…]g’s Sanlam pension fund.  

 

 The amount  recovered was in the sum of  R170 898.47,  

being the maintenance payments in  arrears and the addi t ional  

sums Ms.  v[…] d[…] H[…] c la imed for  outstanding medical  a id ,  

bond and school  fee payments.  

 

 The sher i f f  executed the ru le 43 order  on a wr i t  o f  

at tachment .  But  that  wr i t  was not  served on Mr J […] V[…] R[…],  

and i t  was defect ive in  several  other  technical  respects.  

 

 Mr J[…] V[…] R[…] now seeks repayment of  the amount  

at tached by the sher i f f  under the defect ive wr i t .  I t  was,  however,  

accepted by both par t ies that ,  the defect iveness of  the wr i t  

notwi thstanding,  i t  was open to me to decl ine to  order  repayment  

of  the amounts at tached i f  I  am sat is f ied that  the amounts were in  

fact  due in terms of  the rule 43 order.   



CASE NUMBER-initials 2 JUDGMENT 
YEAR-MONTH-DAY 
 

 There is  no d ispute that  the R144 222 in outstanding 

maintenance payment  was due.  I  therefore decl ine to order  that  

amount  to be repaid.   

 

 That  leaves three fur ther  amounts that  are in  d ispute  

between the par t ies.  The f i rs t  is  a bond payment  represent ing two 

insta lments of  R8126.53 each.   

 

 Mr J[…] V[…] R[…] ’s counsel ,  Ms Carstens,  was unable to  

convince me that  th is  amount  was not  due in terms of  paragraph 6 

of  Segal  AJ 's order,  which states that  Mr J[…] V[…] R[…] shal l  

make payment  of  a l l  the bond insta lments due to ABSA Bank in  

respect  of  the immoveable proper ty,  “ for  such amount  and on such 

date”  as may be c la imed by ABSA.  

 

 I t  appears that  Ms V[…] D[…] H[…] made those payments  

hersel f  and then c la imed them as par t  of  the at tachment  amount  

stated in  the wr i t  issued against  Mr J[…] V[…] R[…].  The quest ion 

was whether  in  those c i rcumstances she was ent i t led to recover  

them in the manner that  she d id by c la iming them through the 

execut ion of  the wr i t .   

 

 I  am sat is f ied that ,  s ince the amounts were p la in ly  due 

under the ru le 43 order,  Ms V[…] D[…] H[…] was in fact  ent i t led to 

recover  them as par t  of  the execut ion amount ,  and I  decl ine to 

order  repayment  notwi thstanding the technical  d i f f icu l t ies wi th the 

wr i t  o f  execut ion.   

 

 Another  mat ter  ra ised between the par t ies was whether  or  

not  school  fees of  R5000 were due and c la imable as par t  of  the 

execut ion amount .   

 

 I t  was suggested that ,  even though Mr J[…] V[…] R[…] was 
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requi red to pay the minor  chi ld ’s  school  fees,  because he had not  

done so and Ms V[…] D[…] H[…] had then stepped in and made 

the payment ,  Ms V[…] D[…] H[…] ’s  payment  const i tu ted a 

donat ion to Mr J[…] V[…] R[…].   

 

 That  submission is  contr ived,  and I  re ject  i t .  The cour t  order  

of  Segal  AJ made i t  qui te c lear  that  the school  fees amount  was 

due to be paid by Mr J […] V[…] R[…].  The mere fact  Ms V[…] 

D[…] H[…] paid i t  hersel f  – no doubt  precisely  because of  Mr.  

J […] V[…] R[…] ’s fa i lure to do so -  and then chose to recla im i t  as 

par t  of  the execut ion amount  makes no d i fference to her  

ent i t lement  to obta in the amount  due under the rule 43 order.   

 

 The f ina l  issue between the part ies concerns some R10 

049.69 c la imed under paragraph 5.1 of  Segal  AJ’s order  which 

reads that :  

“Mr J[…] V[…] R[…] shal l  make payment  of  the medical  excess 

expenses of  the minor chi ld  not  covered by the respondent ’s  

medical  a id scheme.”  

 

 The order  requi red that  Mr.  J […] V[…] R[…] to re imburse 

Ms V[…] D[…] H[…] for  such payments on submission to h im of  an 

invoice or  a statement  re lated to the par t icu lar  expense.   

 

 There was a great  deal  of  crossf i re between the par t ies 

about  whether  Ms V[…] D[…] H[…] submit ted legib le invoices 

evidencing these expenses to Mr J […] V[…] R[…],  and whether  

the invo ices she d id submit  real ly  were evidence of  a cost  

incurred on behal f  of  the minor  chi ld  rather  than for  her  own 

benef i t .   

 

 From the receipts at tached to the wr i t  o f  execut ion i tse l f  i t  

seems to me that ,  i f  any expense not  due under the ru le 43 order  

was c la imed as par t  of  the R10 000 inc luded in  the execut ion 
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amount ,  i t  was such a t iny sum as to be de minimis .   

 

 In  the c i rcumstances,  I  can see no reason to order  any 

repayment  of  the medical  a id amount  inc luded in the execut ion 

amount .  The order  of  Segal  AJ was in substance compl ied wi th.  

The fact  is  that  the order  requi res Mr J[…] V[…] R[…] to make 

payments in  respect  of  the minor  chi ld ’s  medical  expenses not  

covered by the medical  a id.  That  is  what  the wr i t  o f  execut ion 

achieved.   

 

 Accordingly,  even assuming that  the wr i t  o f  execut ion was 

defect ive in  any way,  the under ly ing purpose of  the cour t  order  

which i t  sought  to execute was served.  The amounts at tached in  

terms of  the wr i t  were due and payable under the cour t  order,  and 

there is  no basis  for  order ing thei r  repayment  now.   

 

 Never the less,  the process of  execut ion was technical ly  

defect ive.  Mr J[…] V[…] R[…] was c lear ly  ent i t led to be served 

wi th a wr i t  of  execut ion,  and I  am sat is f ied on the papers that  he 

was not  served wi th the wr i t .  I f  in  future i t  becomes necessary to  

execute Segal  AJ ’s order,  the par t ies should be under no i l lus ions 

that  proper  serv ice of  the wr i t  on Mr J […] V[…] R[…] is  requi red,  

and that  any future fa i lure to observe the appl icable ru les may be 

penal ised wi th an appropr iate costs order.   

 

 Be that  as i t  may,  for  the reasons I  have g iven,  I  see no 

reason to undo the consequences of  the f lawed execut ion in  these 

c i rcumstances.   

 

 I t  fo l lows that  the appl icat ion must  fa i l .  On the quest ion of  

costs,  even though Mr J[…] V[…] R[…] has not  been successfu l  in  

c la iming the repayment  of  the amount  at tached,  i t  seems to me 

that  th is  appl icat ion was launched reasonably and was based on 

bona f ide  compla ints about  the non-serv ice of  the wr i t  and the 
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way that  i t  was executed.   

 

 For  a l l  those reasons I  do not  th ink that  is  i t  appropr iate  

that  Mr J[…] V[…] R[…] be mulcted in costs.  Each par ty  wi l l  pay 

thei r  own costs.   

 

 The appl icat ion is  accordingly  d ismissed,  and each par ty  

wi l l  pay thei r  own costs.   

 

WILSON, J 
JUDGE OF THE HIGH COURT  

27 November 2024 
 


