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case.

JUDGMENT

NKUT NKONTWANA, J
In ction

[1] This is an application in terms of section 145(1)(a) of the Labour Relations
Act! (LRA). The applicant, the Free State Development Corporation (FDC),

1Act 66 of 1995, as amended. Section 145(1) (a) of the LRA provides that ‘[a]ny party to a dispute
who alleges a defect in any arbitration proceedings under the auspices of the Commission may



seeks an order reviewing and setting aside the arbitration award dated 29
June 2015 with case number FSBF481-15, issued under the auspices of the
second respondent, the Commission for Conciliation Mediation and Arbitration
(CCMA). The third respondent, Ms Minnette Van der Merwe (commissioner),
found that the dismissal of Mr Morake Kith Kgokotli (Mr Kgokotli), a member of
the first respondent, Public Servant Association of South Africa (PSAJP was

substantively unfair.
[2] The PSA is the only respondent opposing the application.

Background facts

[3] Mr Kgokotli was employed by the FDC as a Chie

consequent to an open tender proc
and was appointed to conduct val

second company is Equit

appointed to conduct valga dn equities and securities. Mr Kgokotli was

directed to draft the appoi letters as per the Board resolutions.

[4] On 6 February 2 Mr kotli presented the appointment letters to Mr
), the Chief Executive Officer (CEO) for his

. The service providers were appointed accordingly.

[6] Mr Kgokotli was charged as follows:

‘During February 2014 you unlawfully, wrongfully and contrary to the Board

resolution presented incorrect appointment letters for the CEQO’s signature or

apply to the Labour Court for an order setting aside the arbitration award... within six weeks of the
date that the award was served on the applicant...’



cause the CEQ’s incorrect signatures, resulting in wrongfully appointments of

1@Consulting and Equity Property Professionals’.

[7] Mr Osman testified that the Board never resolved to swap the service
providers. He conceded, however, that he did sign the erroneous appointment

letters, but he did not check the contents. He had trusted Mr Kgokotli’'s bona

[8] Mr David Nkaiseng (Mr Nkaiseng), the Com testified that he

was the one who prepared the Boar

etary,
that they are a true
resolved to swap the service
t the audio recording of the

inary enguiry. Also, it was possible that Mr
ice to give the audio recording to the PSA.

[9] C astified that the appointment letters were drafted in accordance
ard resolution to swap the services providers. The appointment
rs were drafted on the morning after the Board meeting, using his own
petsonal notes taken during the Board meeting. At that time, he had not
ceived to the extract from the minutes of the Board. He was under pressure
to prepare the appointment letters hence he could not wait for the minutes of
the Board.

[10] Mr Kgokotli's evidence during the disciplinary enquiry was that: ‘In this

meeting to my recollection, it was resolved that we appoint 1@Consulting for



securities and Equity Professionals for investment property’.? He was
adamant during cross-examination that the appointment letters were prepared
as per the resolution of the Board; and until proven otherwise, he was not

prepared to accept that he made a mistake.

[11] Mr Kgokotli denied that the appointment of service providers was an irr

[12] Mr Kgokotli was found guilty and dis

only became aware of on 24 July 201

Review test and application

[13] It is well accepted that t en a review and an appeal must be

maintained. In the conte our law, the drafters of the LRA deliberately
preferred a review @kocess they thought that it would be a simple, quick,

cheap and ng ach to the adjudication of unfair dismissals in

jectives of the LRA.3 Consequently, mere errors of fact

‘[30] The failure by an arbitrator to apply his or her mind to issues which are
material to the determination of a case will usually be an irregularity.

However, the Supreme Court of Appeal (“the SCA”) in Herholdt v

2 See: Transcript page 475, lines 7-9.

3 See: Sidumo and Another v Rustenburg Platinum Mines Ltd and Others [2007] 12 BLLR 1097 (CC);
(2007) 28 ILJ 2405 (CC) paras 78 and 79.

4[2015] 1 BLLR 50 (LAC) at paras 30-33; see also Goldfields Mining SA (Pty) Ltd (Kloof Gold Mine) v
CCMA [2014] 1 BLLR 20 (LAC). Herholdt v Nedbank Ltd (Congress of South African Trade Unions as
amicus curia) [2013] 11 BLLR 1074 (SCA).



Nedbank Ltd and this court in Goldfields Mining South Africa (Pty) Ltd
(Kloof Gold Mine) v CCMA and others have held that before such an
irregularity will result in the setting aside of the award, it must in
addition reveal a misconception of the true enquiry or result in an

unreasonable outcome...

[32] ...Mere errors of fact or law may not be enough to vitiate the award.

Something more is required. To repeat: flaws in the reasoning of the

arbitrator, evidenced in the failure to apply the mind, reliance on

irrelevant considerations or the ignoring of material factors etc. must’

be assessed with the purpose of establishing whether the arbitrator

has undertaken the wrong enquiry, undertaken the enquiry in the

wrong manner or arrived at an unreasonable result. Lapses in

lawfulness, latent or patent irregularities and instances of dialectical
unreasonableness should be of such an order (singularly or
cumulatively) as to result in a misconceived inquiry or a decision

which no reasonable decision-maker could reach on all the material

that was before him or her.

[33]

may or may not have had upon the arbitrator’'s conception of

e inquiry, the delimitation of the issues to be determined and the

ultimate outcome. If but for an error or irregularity a different outcome

would have resulted, it will ex hypothesi be material to the
determination of the dispute. A material error of this order would point

to at least a prima facie unreasonable result. The reviewing judge

must then have regard to the general nature of the decision in issue;

the range of relevant factors informing the decision; the nature of the

competing interests impacted upon by the decision; and then ask

whether a reasonable equilibrium has been struck in accordance with

the objects of the LRA. Provided the right question was asked and

answered by the arbitrator, a wrong answer will not necessarily be




unreasonable. By the same token, if an irregularity or error material to
the determination of the dispute may constitute a misconception of the
nature of the enquiry so as to lead to no fair trial of the issues, with the
result that the award may be set aside on that ground alone. The
arbitrator however must be shown to have diverted from the correct

path in the conduct of the arbitration and as a result failed to address

the guestion raised for determination.” (Emphasis added)

[14] In the present case, the whole matter turned on the audio r

audio recording proved that the Board never resolv
providers be swapped. The reason provided by Mr

avail the audio recording is untenable. Inde

providers and that extract should haveé been made available, especially, since

the correctness of the unsigned minut nd the resolutions as drafted by Mr

[15] Mr Osman clearly ha em availing the audio recording of the

fact, it was his evidence that he had no

fessional relationship. It also was his evidence

enquiry that he would be able to work with Mr Kgokaotli if

the internal auditors. It is not correct that Mr Kgokotli's version of defence
t the Board had resolved to swap the services providers only emerged
during arbitration as submitted by counsel for the FDC. The applicant was
adamant throughout the disciplinary enquiry and arbitration proceedings that
he drafted the letters as per the resolution of the Board to swap the service

providers.



[17]

[18]

[19]

[20]

[21]

Nothing much turns on the applicability of the caveat subscriptor principle. The
essence of the commissioner’s finding is that Mr Osman ought to have
satisfied himself that the appointment letters were in line with the resolution of
the Board before appending his signature. That is so because Mr Nkaiseng
testified that he had communicated the extract from the minutes of the Board
meeting to him. The commissioner opined that, unlike Mr Kgokotli who not
have the copy of the extract from the minutes of the Board Mr

Osman ought to have been more circumspect.

Notwithstanding, | still maintain that the audio recording ing
could have disposed of this issue on the spot and spared e the agony

of going through all the legal processes undertaken herefore, the

ng was fatal to

its case since it had the burden of proof.

It is disquieting that no regard was had to the career of Mr Kgokotli, a second

senior employee in the FDC. There wasjno evidence that he was negligent in

his duties. Clearly, there element of error in either the drafting of

appointment letters or th he Board meeting. Even though the

e scope of work, the amount they tendered for was never
was no complaint lodged by the service providers and both
dvas per the appointment letters. Also, it was his evidence that the

C never reported the incident to the AG as an irregular expenditure and
th&re was no pronouncement as such by the AG. Since there was value for
oney, the swapping of the service providers could not have been a fruitless
expenditure. Ultimately, it remained an internal issue that had no adverse

implications on the FDC. This evidence was not earnestly challenged.

In the absence of an allegation of dishonesty, the commissioner was spot on

in her finding that, even if Mr Kgokotli was quilty as charged, the



circumstances of this matter support the application of progressive discipline
rather than dismissal. There was no evidence that the employment
relationship was intolerable as submitted by counsel for the FDC. Conversely,
as stated above, Mr Osman was not opposed to reinstatement as he had a
cordial and professional relationship with Mr Kgokotli. The same applies to Mr

Nkaiseng, who was in any event, new at the FDC when the whole ig€ident

happened.
[22] To my mind, the commissioner carefully considered the evi that w.
before her and properly applied her mind to the subgtan nd,

alternatively, the question of the appropriateness of the san

Conclusion

[23] In all the circumstances, | am satisfi co@mmissioner properly

conceived the enquiry and rendered putcome. Clearly, there is

no basis to interfere with the award.
Costs

[24] This is a typical case
fairness that cost

only in oppQsi

10 The review application is dismissed.

2. The applicant is ordered to pay the first respondent’s costs.
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