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UDGMENT

MABASO,

trod n

[1] At the heart of this application lies a claim for the breach of a settlement
agreement (the agreement) entered into between the applicant and the
respondent following the termination of the employment contract that existed
between the parties until 30 August 2017. The applicant seeks an order, inter

alia, that the agreement is still valid and enforceable, that the respondent be



ordered to pay him an amount R860 000.00, the respondent must return to him
a laptop and the respondent to furnish him with the service certificate. The trial

was scheduled to commence on 5 September 2019.

Jurisdiction

[2]

[3]

The respondent raised a special plea in that “ It is denied that this hiono le

validly cancelled and/or grant relief sought by the appli the

of its point the respondent contends

Statement of case on what “authority”

power or competence

parties.

nds that section 158 of the Labour Relations Act

The respong

he LRA

iston of a section would need to be pleaded and tested. In

ay be a possible source of jurisdiction, however, the

contention this Court was referred to SACWU v Engen
and Another2. This Court was further advised that the applicant
ied on the provisions of section 77(3) of the Basic Conditions of
ployment Act® (the BCEA). It is also contended by the respondent that the
licant has failed to state in its papers as to which section it relies on and it
was urged that the supporting authority is Schoeder and another v Pharmacare

Ltd t/a Aspen Pharmacare* , where Van Niekerk J held thus:

1(2010) 31 ILJ 296 (CC).

2[1999] 1 BLLR 37 (LC).

3 No 75 of 1997.

4[2015] 2 BLLR 168 (LC) at para 9.



"It is well-established that the court’s jurisdiction is to be determined on

the basis of the applicant’s pleadings. In the referral made by the

applicants, | find no reference to any provision of the LRA that confers

jurisdiction on this court to determine the validity of a settlement

agreement, in the context of a termination of employment.® To the extent

DWE
more, to enquire into their validity. The court may dete ¢

context, for example, of an alleged dismissal related to the

employer’s operational requirements. But the ceuit e

instance by virtue of the employee assertiig a reas Ismissal that falls

within the court’s jurisdictional ambit’,

Further, the court has jurisdiction ifterms of§, 77 (3) of the BCEA in respect of
matters that arise from employme ntragts. This is not the basis on which

[4] The applicant argu
matter. Co 0

Pharmace

[5]

erms of any other law are to be determined by (this) Court.”

efore this Court, in both pleadings (Statement of case and Statement of
response) it is common cause that the respondent employed the applicant and
that on or about 30 August 2017 the parties entered into the agreement,

wherein it was agreed upon that:

5 Court own underlining.
6 Unreported decision. Case number (JS450/13) [2014] ZALCJHB 326 (21 August 2014).



[7]

[8]

[9]

‘2.2 have agreed to the mutual termination of the employment relationship
with effect from 30 August 2017."

The agreement further states that the applicant has elected to resign from his
employment with the respondent. The agreement is a full and final settlement,

as paragraph 8.1 provides that :

“8.1  Save for the obligations contained in this agreement, this
in full and final settlement of all and any claims which th
have against the company or any entity within the s
group of Companies including its subsidiary
companies, whether such claims arise fro
of law or otherwise including, but not limi
employee may have arising from oyment or the

termination of the employment relatio

In the High Court, a party may institute\an actioniby way of simple or combined

Q

summons. A simple summo sedinr t of a liquidated claim a plaintiff
claim have to be attached. H@wever, In this Court, parties do not have such
choice and will h case in a document called a referral.The

applicant hergi

ise from the material facts.

ment of case is a pleading in this Court, there are specifics as to
at is required be set out in it. One has to remember that the purpose of
dings is to bring to the attention of the Court and the other party as to what

he issue is so that the other party can respond to it and the Court can then
determine that dispute. As Rule 6 requires that a party must plead "a clear and
concise statement of legal issues that arise from the material facts”, it is for the
Court to determine whether it has jurisdiction to hear the matter or not.

Therefore, it has to concentrate on the substantial issues between the parties.



The late Steenkamp J, in Abrahams v Drake & Scull Facilities Management
(SA) (Pty) Ltd and another’, held thus:

"it concerns a contract of employment: the respondent has breached its terms
of amending it unilaterally, and the applicant seeks specific performance of the
contract. Maybe the applicant would have done better, the attorney

out, but the fact that she does not allege incident with particularly t
has jurisdiction in terms of section 77(3) does not deprive

jurisdiction.”

[10] In this Court, the parties are not expected to specify§as to w tion they

rely upon. It is for the Court to determine as tq

is incorrect, taking into account that V iekepk' J did not find that a failure to

plead the section of the re egislation a party relies on will then strip a

Court of its jurisdiction, Learned Judge mentioned this in

passing(which is not bmding)a As | have indicated above, the Court will

determine jurisdic base the papers before it of its own accord.

[11] ; for the High Court to determine if it has jurisdiction in a

t will have jurisdiction to hear the dispute based upon specific
islation which states that it has jurisdiction to hear such matters. The Labour
urt will have jurisdiction to hear matters, wherein the cause of action
emanates from a contract of employment, therefore, its legislative jurisdiction
will be section 77 (3) of the BCEA.

[12] Therefore, in conclusion it was not necessary for the applicant to state the exact

section he relies on, taking into account further that the parties are not expected

7[2012] 5 BLLR 434 (LC).



to plead the law but the legal issues that arise from the facts of the case. The
Labour Court’s jurisdiction is determined by the provisions of sections 157 and
158 of the LRA. However, statutes such as the BCEA, specifically section 77(3)
gives this Court jurisdiction to entertain such a matter in that this section

provides that:

whether any basic conditions of employment constjtute

contract."®

[13] One of the reliefs sought is the issue of a certifi
is dealt with by section 42 of the BCEA, stati

d this aspect

ther things that at the
termination of employment an emplo s 1 A certificate of service
which same has to indicate the durati@n of service of an employee, title of the

job of the employee, and brief descripti f work for which the employee

was employed at the dat ination. Therefore, if an employee is not
provided with this certificat

in terms of 77(3) of the

ther way but may approach this Court

cause that will be an issue arising from an

[14] Considering provisions of section 77 (3) of the BCEA refer to a contract

of e oral or written, there can be no doubt that the agreement
em the contract of employment, | say this because under
du is stated that “the employee is employed by the company as its
a | director” and “the parties have agreed to the mutual termination of

loyment relationship” and further in clause 3, it is stated that “by affixing his
nature hereto the employee hereby resigns from any and all the offices...

with effect from the termination date".

[15] Furthermore, in interpreting section 77(3) of the BCEA, it clearly applies to any
dispute that arises from the contract of employment. Therefore it cannot be said

8 Court emphasis.



[16]

[17]

that for this Court to entertain an issue relating to an employment contract,
same must still be in place. All that needs to be shown to find jurisdiction is that
there existed an employment contract and the issues in dispute arise from the
employment contract. Even after termination of the employment contract, either
of the parties has a right to take legal action against the other if they allege that
the dispute relates to the employment contract, as the legislature was gleéar in
stating that "any matter concerning" the employment contract and an

existing employment contract.

in question, that it arises from the contract of

terminated. Consequently this Court has jurisdigii

glided by the provisions of section 162 of the
t that the point raised by the respondent herein
esulted to the postponement of the trial which had been

onclude that it will be fair to order costs.

the following order is made:
1. The special plea, that this Court has no jurisdiction, is dismissed.
2. The Respondent is ordered to pay costs.

S. Mabaso



Acting Judge of the Labour Court of South Africa
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