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EX-TEMPORE JUDGMENT

MAHOSI. J

Introduction

[1]  This is an application in terms of secti abour Relations Act!
ard issued by the second
respondent (the arbitrator) under ca LP8786/14, dated 24 May

found the applicant’s al to have been both and procedurally and

substantively fair:

Background

[2] grolin e dispute is common cause, and may be summarised

elating to misconduct. Dissatisfied with his dismissal, the applicant
2ferred a dismissal dispute to the CCMA for conciliation. The dispute was
gonciliated unsuccessfully after which it was referred to arbitration. The
arbitration was held on 8 April 2015, 23 April 2015 and 14 May 2015.
Subsequent to the arbitration proceedings the arbitrator issued an award,
which is the subject matter of this application.

1 Act 66 of 1995 as amended.



Grounds of review

[3]

[4]

[5]

[6]

The applicant brought this application on the basis of a number of grounds.
The first one was that the arbitrator overlooked whether the offences that the

applicant was charged with were dismissible offences in view of the fact that

second ground was that the arbitrator did not only exceed her p
she also failed to apply her mind to the matter she was callg
and came to findings that were not supported by the“fac
resulting in an award that is not justifiable in relatio ther
it.

The fourth ground was that the arbitrator plage nal link between the

evidence before her and the fact conclu ereby exceeding her

powers. The fifth ground was that decision that there is no

timeframe to institute disciplig hearin that the third respondent had

d that the third respondent’s failure to discipline the
short of its waiver or deemed waiver to institute
2aring, so grossly unfair that it vitiates the decision to dismiss
. The seventh ground was that the arbitrator failed to make an
to assess the credibility of each witness and to make some
servations on their demeanour. The eighth ground was that the arbitrator
lled to consider the improbabilities inherent in Lindi’'s evidence, that she
could not remember the clothes that the applicant was wearing, as she was
drunk.

The last ground was that the arbitrator failed to apply the principles laid down



in SFW Group Ltd and Another v Martell et Cie and Others? pertaining to
techniques generally employed by commissioners or courts in resolving

factual disputes.

The third respondent’s submissions

[7] In opposing this application, the third respondent raised a point 4

there was simply nothing irregular in the award an

reasonable outcome.

Applicable law and analysis

[8] Arbitration awards are reviewable in s of séction 145 of the LRA, which

provides that any party to agdispute wh es a defect in any arbitration

[9]

0] the issue of the incomplete record, the third respondent’s submission was
that the applicant failed to discover the entire record of the proceedings

despite having filed the Notice in terms of Rule 7(a)(8). The documents

22003 (1) SA 11 (SCA).

3 (2007) 28 ILJ 2405 (CC); 2008 (2) BCLR 158 (CC).



which were not discovered were the respondent’s bundle of documents, the
commissioner’s handwritten notes, exhibit R, constituting 20 pages, and

exhibit A, constituting 11 pages.

[11] It is the third respondent’s submission that these documents form an

[12] : . JDG Trading
ch is binding to this

[13]

hi ding affidavit. The founding affidavit has to set out the factual

| grounds upon which the applicant relies on to have the

award reviewed and set aside. Those facts and the circumstances
rrounding the review may be further augmented in the supplementary
idavit filed once the record of the proceedings, which are challenged, have
been filed. (See Telcordia Technologies Inc v Telkom SA Ltd®).

[14] In the current case, the applicant has set out broad and general legal

4[2001] JOL 7842 (LAC).
52007 (3) SA 266 (SCA) at para 32.



grounds upon which she relies on for her review application. The applicant
failed to provide particularity to enable the third respondent to answer
thereto. This makes the review application fatally defective. In MIT Tissue v
Theron and Others® this Court held that:

“Rule 7A(2)(c) requires that the application for review “should set ou tual
and legal grounds upon which the applicant relies”. ...Such fai ould

normally be fatal.”

[15] From the reading of the record and the award itself, ar
indication that the commissioner took into account all t ce before
him, and applied his mind to the issues raised by i s such, the

the finding that the applicant’s dismissa Qth procedurally and

substantively fair, and that a sancti [ Mould be appropriate. It
[16] With regard to costs, taki requirements of law and equity,

[17] In the premises, | make f

Order

ew application is dismissed.
here is no order as to costs.
V D. Mahosi

Judge of the Labour Court of South Africa

6 [2000] 8 BLLR 947 (LC) at para 23.
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