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JUDGMENT
NTS ,

This is a review application in terms of Section 145 of the Labour Relations
Act® (LRA) for an order reviewing and setting aside the arbitration award
issued by the first respondent in favour of the third respondent (De-Wet). The
Applicant seeks an order that the award be replaced with an order that the
dismissal of De-Wet was for a fair reason, alternatively remitting the matter to

1Act 66 of 1995 as amended.



the second respondent for a proper determination before a commissioner
other than the first respondent.

Background facts

[2] De-Wet was employed by Medi Logistics as an E-Scripti

[3] The applicant states that it started foticing tha

[4] The reports showed t et was visiting his home at number 827 Vry

Street at times4@when h upposed to be working and would spend

excessive pgii@ e there. He did so without any authorisation.

was charged on 27 May 2016 with gross dishonesty in
ne during working hours during 1 February 2016 to 17 May
esulted in the company paying him a salary for time spent at

the disciplinary hearing, De-Wet pleaded guilty to the charge and his
employment was summarily terminated on 1 June 2016. He thereafter
referred an unfair dismissal dispute to the second respondent which dispute

was arbitrated by the first respondent.

[7] The arbitrator issued an award in which he found that De-Wet’s dismissal was

unfair and ordered his reinstatement as relief. He further ordered that De-wet



be paid compensation in the amount of R108, 000.00 (one hundred and eight
thousand rand) which was compensation from the date of dismissal to date of

the hearing.

[8] Unhappy with the award, the applicant instituted this review application. The

disputes of fact. It is stated that the arbitrator ignored De-wet’s evi

was contradictory to what he had stated during the disciplinary

'@ he fact that

ing.the arbitration,

he had gone home at number 827 Vry Street. However,
he denied that number 827 Vry Street was his hom stead he stated
that these were the doctors’ premises.

[9] In assessing this ground of review, re d to the evidence that

was before the arbitrator. | am of the Miew thatahether or not the said address

was De Wet's home address is im his is because De Wet was

expected to see between 1 5 doctors per day and in terms of his version,

he did. There was no e e the arbitrator that he did not visit the

doctors. Furthermore, t ce before the arbitrator was that there was no

[10] other ground for review is that the arbitrator refused the applicant’s
lication for the matter to stand down for 60 minutes to allow a witness to
come and testify on a point which it did not anticipate. The point related to the
De-Wet's defence that he was at home during working hours as he needed
time to prepare for the following day’s work. This withess was going to dispute
such evidence. The arbitrator refused the applicant an opportunity to call the
witness and insisted that the matter needed to be finalised. However, the

arbitrator in his award found that the third respondent’s defence regarding the



preparation at home was possible and should therefore be issued with a
warning for time keeping. This constituted an error in the conduct of
proceedings by the arbitrator. Clearly the applicant had not anticipated that the
De-Wet would change tact at the CCMA. No prejudice would have been
suffered by De-Wet in standing the matter down for an hour to allow the witness

with something crucial and proceed to find against that party on t

refused to allow them an opportunity to lead evidence, constit

remitted back to the CCMA for hearing de novo. H

such is necessary under the circumstances. Thi

[11]

[12]

his dismissal. In Tshongweni v Ekurhuleni Metropolitan Municipality
e applicant was engaged on a fixed term, and that as at the date of his
issal, the contract had some nine months to run. The court, per Van
Niekerk J, held that an award of compensation equivalent to what the applicant
would have earned had he remained employed for the full period of five years

was appropriate.

2 See: Dimbaza Foundries Ltd vs CCMA and Others (1999) 20 ILJ 1163 (LC).
3[2010] 10 BLLR 1105 (LC)



[13] There is no legal basis for the arbitrator to have reinstated De Wet. Under the
circumstances, he should have awarded compensation for the two remaining

months in the contract of employment, i.e June and July 2016.

[14] In the premises, | make the following orders:

1. The arbitration award is reviewed and set aside and rep th an order
that De Wet be compensated for the two remaining months iAithe contract of
employment, that is, June and July 2016; and

2. There is no order as to costs.

T. Ntshebe

ting Judge of the Labour Court of South Africa



