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PRINSLOO, J

Background

[1]

2]

[3]

The First Applicant is employed as the First Respondent u ity)
Chief Financial Officer and the Second Applicant is emplayed Director:
Corporate Support Services.

Clause 6 of the Disciplinary Re@ulations enior Managers (the

Regulations) provides for precaution suspension and sets out how and

under which circumstances ployee e suspended. Regulation 6(1)

provides for precautiona sion in circumstances where it is alleged

that a senior manager mitted an act of misconduct and the municipal
council has reas the presence of the senior manager at the
investigation into the alleged misconduct, may
g or safety of any other person or municipal property or

to the stability of the municipality. Precautionary

e Applicants were suspended on 3 September 2018, as a precautionary
pension contemplated in Regulation 6(6)(a) of the Regulations. The said
Regulation stipulates that if a senior manager is suspended, a disciplinary
hearing must commence within three months after the date of suspension,

failing which the suspension will automatically lapse.



[4]

[5]

[6]

[7]

[8]

[9]

It is evident from the suspension letter that the Applicants were suspended
while an investigation was conducted, as is provided for in the Regulations.

The Applicants were served with notices to attend a disciplinary enquiry on 19
November 2019 and the disciplinary enquiry was scheduled for 29 and 30

account of the fact that the chairperson fell ill.

On 6 December 2018, the Applicants were issued new na@tices to attend
a disciplinary enquiry scheduled for 10 and 18. The new
notices embodied the same charge sheet pré ed to the Applicants
and the disciplinary enquiry was sche or 1 December 2018.

ate effect, pending the main application. Effectively the Applicants

ght the upliftment of their suspension. The Respondents indicated that the
pénding disciplinary proceedings had been postponed sine die, pending the

nalisation of the main application.

The basis for the application was found in the provisions of Regulation 6(6)(a)
of the Regulations, which provides that if a senior manager is suspended, a
disciplinary hearing must commence within three months after the date of

suspension, failing which the suspension will automatically lapse.



[10] The second urgent application was heard on 8 January 2019 and the Court
per Cele J issued an order that the Respondents are ordered to reinstate the
Applicants with immediate effect, pending the finalisation of the main
application and that they Applicants are to report at work within three days

from 8 January 20109.

[11] The Applicants reported for work on 11 January 2019, when t re tol

the Second Respondent that they would not be allowed to r ir duties

as the Court order of 8 January 2019 would be taken on a

[12] On 11 January 2019, the Respondents se
appeal against the order issued by Cele J on

[13] The Applicants on 16 January 2019, filed this application and the matter was

enrolled for hearing on the urgent roll of ary 2019.

The relief sought

[14] The Applica ached this Court on an urgent basis to reinforce the
order granted on 8 January 2019 and for the First and Second
RespC the Respondents) to be compelled to comply with it, failing

ould be in contempt.

[1 This relief is sought on the basis that the order of Cele J is an interim order
and therefore not appealable and because it is an interim order, its operation
and execution had not been stayed as a consequence of the filing of the

application for leave to appeal.



[16]

In the alternative and in the event that this Court finds that the order of Cele J
is final and its operation and execution had been stayed by virtue of the filing
of the application for leave to appeal, the Applicants seek an order wherein
they are granted leave to execute the order of Cele J, pending the
determination of the Respondents’ application for leave to appeal and any

intended appeal, should leave to appeal be granted.

Interim or final order

[17]

[18]

[19]

[20]

The first issue to be decided is whether Cele J ry 2019 is an

interim or final order.

application and that t
January 2019.

lon dealt with the Applicants’ precautionary

at a suspended senior manager’s disciplinary hearing must

hin 3 months after the date of suspension, failing which the

pensions lapsed on 4 December 2018 and as the disciplinary enquiry had
commenced before the expiry of the three-month period, they have the
ight to be reinstated upon the expiry of the three-month period.

Cele J accepted the Applicants’ interpretation of the said regulation and they
were reinstated. It is evident from the Respondents’ application for leave to
appeal that Cele J’s interpretation of the word ‘commence’ as used in

regulation 6(6)(a) is the subject of the application for leave to appeal. The



Respondents’ case is that ‘commence’ should be interpreted to mean the
external manifestation of an intent to proceed with the disciplinary process
and as such the disciplinary proceedings against the Applicants commenced
by virtue of the notices and charge sheets that were served on them on 19

November 2018, prior to the expiry of the three-month period.

[21] The Applicants’ case is that the order is an interim order as the lenge in
respect of the validity of the municipal council’'s resolutio lace
Applicants on precautionary suspension, remains the su main
application.

[22] The Respondents’ case on the other hand is ted by Cele J

is final in effect, notwithstanding the fact tha Ssued in respect of an

employees on precautionary suspensi cause the Court interpreted

the word ‘commence’ finall

d
that must be consi d, but@lso and predominantly, its effect?.

[23] In determining whether a final, it is not merely the form of the order

[24] In my view t ssued by Cele J is indeed final in effect as it uplifted the

Applicants pending the main application and there remains

no is a'decided at any future point on the upliftment of the suspension.

ance where it was found that the disciplinary hearing had not commenced
within the prescribed period, had been finally determined.

[25] Having found the order to have a final effect, the first part of the relief sought
by the Applicants falls away and needs no further consideration. What

remains to be considered is the Applicants’ application to enforce the Court

1 Cronshaw v Coin Security Group (Pty) Ltd 1996 (3) SA 686 (A) at 690 E-F.



order, notwithstanding the application for leave to appeal filed by the
Respondents.

Point in limine

[26] Before dealing with the merits of this application, | have to consiger the paint

in limine raised by the Respondents.

[27] The Respondents submitted that as the order O

the ambit of section 18(1) of the Superior €O C Applicants may
seek appropriate relief at the hearing of o) ¢ [Or leave to appeal and
the Court hearing the application leave g0 dppeal may consider the

suspension of the order of 8 January

[28] The Respondents submi i plication is therefore premature and
ought to be dismissed anghb erred to the Court hearing the application for

leave to appeal.

[29] The pointi 0\taken by the Respondents lacks merit for a number of

C should be brought and that it should only be considered by the

rt hearing the application for leave to appeal.

[30]" Secondly, it is certainly not the practice in this Court that section 18
applications are only considered at the hearing of the application for leave to
appeal and that only the Court dealing with the application for leave to appeal,

may consider the section 18 application.

2 Act 10 of 2013



[31]

[32]

Lastly, the Respondents submitted that the application ought to be dismissed
and referred to the Court hearing the application for leave to appeal. It is not
my understanding that a dismissed application could be considered by
another Court, except on appeal. The notion to ‘dismiss’ and thereafter ‘refer’

the same application to another Court is an impossible one.

There is no merit in the Respondents’ point in limine and as su as to

The applicable principles:

[33]

[34]

[36]

Section 18 of the Superior Courts Ac ircumstances under

which a party may apply for an departs from the ordinary
consequence of filing an application appeal. The default position
is that ‘the operation and exg@ution of a ion which is the subject of an
application for leave to IS_suspended pending the decision of the

application or appeal’.

ection 18 of the Superior Courts Act apply to the

urt.

ms the operation and execution of a decision (other than a
ot having the effect of a final judgment) is suspended pending the
come of an application for leave to appeal or appeal. The court may
ever order otherwise if it is established on a balance of probabilities that
the applicant will suffer irreparable harm if the court does not so order, and

that the other party will not suffer irreparable harm if the court so orders?.

Section 18 of the Superior Courts Act provides that:

3 Luxor Paints (Pty) Ltd v Lloyd and Another (2017) 38 ILJ 1149 (LC).



‘18 Suspension of decision pending appeal

QD Subject to subsections (2) and (3), and unless the court under exceptional
circumstances orders otherwise, the operation and execution of a decision
which is the subject of an application for leave to appeal or of an appeal, is

suspended pending the decision of the application or appeal.

2) Subject to subsection (3), unless the court under exceptional cir

subject of an application for leave to appeal or of an a

pending the decision of the application or appeal.

(3)

(4)
(i)

istrar in terms of the rules.’

e provisions of section 18 of the Superior Courts Act introduced a two-fold
test of which the requirements call for an enquiry firstly as to whether
‘exceptional circumstances’ exist and secondly whether the applicant showed
the presence and the absence of irreparable harm on a balance of

probabilities.
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[38] The Applicant must prove on a balance of probabilities that it will suffer
irreparable harm should the order for leave to execute or enforce not be
granted pending the appeal and that the respondent, who seeks leave to
appeal, will not suffer irreparable harm if leave to execute is granted pending

appeal.

Analysis

[39] The question is whether or not a proper case has'9een made out to grant
leave to put the order issued by Cele J on r nto operation

pending an appeal process.

Exceptional circumstances

[40] The first issue to e decideghis ther there are exceptional circumstances.

[41] is that exceptional circumstances exist for the
nd execution of the order of Cele J pending the Respondents’

leave to appeal or any consequent appeal to the Labour

ourt (LAC). The exceptional circumstances set out by the Applicants
as follows: the relief granted is time-sensitive, they stand to suffer financial
udice in relation to their right to qualify for a performance bonus, which
cannot be quantified in their absence, the effect of an appeal process negates
the relief they were granted and renders it academic and lastly they remain
suspended, a position that will remain for a protracted period.

[42] It is evident that in the papers before me the issues of exceptional

circumstances and irreparable harm are intertwined and the papers are
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certainly not a model of clarity and are by no means a showcase of drafting
skills.

[43] Be that as it may, in the opposing affidavit, the Respondents denied that the
Applicants showed any exceptional grounds why the order of Cele J ought not

to be suspended pending the application for leave to appeal.

[44] What constitutes ‘exceptional circumstances’ had been

may be ‘exceptional’ must be derived from the act

the given litigants find themselves. The Court

In my view the predicament of

elief, regardless of the

outcome of an appeal, constitute circumstances which warrant a

consideration of putting the order i on. The forfeiture of substantive
relief because of proc elays, even if not protracted in bad faith by a
litigant, ought to o cross the threshold of ‘exceptional

circumstances’

[45] Incubeta® K& uoted with approval by the Supreme Court of Appeal

ear that the determination of whether exceptional

exist, is a fact specific enquiry and each case has to be

its own facts as there is no definition of exceptional

[46]% It is evident from the opposing affidavit that the Respondents did not dispute
the Applicants’ averments that the relief granted is time-sensitive, that the

42014 (3) SA 189 (GJ) at para 27.

5 Ibid.

6 See: Ntlemeza v Helen Suzman Foundation and Another 2017 (5) SA 402 (SCA), University of the
Free State v Afriforum and Another 2018 (3) SA 428.


http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bsalr%7D&xhitlist_q=%5Bfield%20folio-destination-name:'20143189'%5D&xhitlist_md=target-id=0-0-0-16931

12

effect of an appeal process negates the relief that they were granted and that
they remain will suspended for a protracted period. It was also not disputed
that the Applicants have the right to qualify for a performance bonus in terms
of their applicable performance agreements and conditions of employment

Regulations.

[47] The Applicants’ suspension was uplifted and for the suspension t

and | cannot see any reason why the same pri

Irreparable harm

[48] | turn to deal with the sec@ he enquiry: ‘irreparable harm’.

[49] Itis trite tha ust prove on a balance of probabilities that they

arm should the order for leave to execute or enforce

not g the appeal and that the Respondents will not suffer

irr if leave to execute is granted pending the appeal.

[50] e ady alluded to the fact that the papers before me are no example of
per drafting and even on the aspect of irreparable harm, | had difficulty to
d the Applicants’ averments in support thereof. | however accept that the

Applicants’ case is presented on the basis that the issues are intertwined.

[51] The Applicants referred to the prejudice they stand to suffer, when in fact they

have to convince this Court that they will suffer irreparable harm. Be that as it

7Id n 4.



[52]

[53]

[54]

[55]

[56]
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may, the Applicants placed reliance on the same factors already alluded to
supra in support of their contention that they will be prejudiced if the order is

not granted.

The factors as presented by the Applicants and not disputed by the

In the opposing affidavit, the Respondents denied thagthe Applicants stand to
spension with
failure to show that

ormance bonus, is

of the Respondents, submitted that the Applicants
as to their entitlement to performance bonuses and the
glating to performance bonusses are empty statements. This is

bonusses, whether there is any reasonable prospect that they may in

future qualify or what criteria or the value of the bonus is.

In my view, the Respondents missed the point in respect of the issue of

financial prejudice raised by the Applicants.

The arguments submitted on behalf of the Respondents indicate an

understanding that the Applicants are claiming a performance bonus and in



[57]

[58]

[59]

[60]

[61]
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the Respondents’ view, this is a claim that could be quantified and pursued as
a separate claim for damages. That is however not the Applicants’ case. Their
case is that they stand to suffer financial prejudice in relation to their right to
qualify for a performance bonus, which cannot be quantified in their absence.
The issue is the right to qualify for a bonus and not the payment of the bonus
per se.

Absent from work, the Applicants cannot access the right

performance bonus and protracted absence will indeed €a eparable
harm in this regard, more so where the claim canno antified and

pursued as a claim for damages

Furthermore, the Applicants’ contention that pe appeal process, they

will remain suspended for a protracte (o] er factor that calls for

closer examination.

This is so in view of the t in the suspension letter of 3 September

2018, it was specific ade clear that the Applicants were

ile investigation was conducted into the
of intention to suspend. It is significant that in
spondents recorded that ‘The Municipal Council

ended for longer than is necessary for it to carry out the

ducted, as is provided for in the Regulations. It was precautionary to allow
the) investigation to be conducted and for the municipality to decide on the

ction to be taken.

It is safe to assume that on 19 November 2018, when the Applicants were
served with notices to attend a disciplinary enquiry and attached to the
notices, were the charges the Applicants were to face at the disciplinary

enquiry, the investigation was completed and the municipality had taken a



[62]

[63]

[64]

[65]

[66]
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decision on the action to be taken. Surely the investigation informed the
formulation of the charges and the decision that the action to be taken was to

charge the Applicants with misconduct and to follow a disciplinary process.

The Applicants’ suspension was precautionary and | fail to see why they
should remain suspended indefinitely when their suspension, from thefonset,
was precautionary ‘to carry out the investigation and decide on 0 be

taken.’

| am satisfied that the Applicants will suffer irreparable harm,, Thig,is however
not the end of the enquiry. The Applicants must al rove a balance of
probabilities that the Respondents will not s a rm if leave to

execute is granted pending an appeal proces

The Applicants’ case is that the Respendents Will not suffer irreparable harm
and this is so because in the affidavit, fileti osition of the application that

was heard by Cele J, the E ents stated that the fact that the Applicants

remain on precautio pending the finalisation of their

disciplinary hearin he municipality as the financial obligation to

pay them, remain

employees

. the Respondents did not deny the fact that they are
e financial burden to pay the Applicants and the fact that other
ave to carry their workload. Instead, they did no more than to
r this Court to a timeline of events since August 2018 and to submit that

the Applicants’ suspensions remain valid.

| have already alluded to the fact that the suspension letters issued to the
Applicants, did not suspend them pending finalisation of the disciplinary

hearing, but pending the finalisation of an investigation.



[67]

[68]

[69]

[70]

[71]

Costs
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The Respondents submitted that the Applicants stand to answer serious
allegations in a disciplinary process and they do not want to proceed with
such a process, hence they filed the main application. This is disputed by the
Applicants who indicated that they are prepared to participate in any lawful

disciplinary process.

services rendered by the Applicants, which will eliminate thesg
by paying employees who render no service and whicClipwi
increased workload of the employees who have t&§perform Applicants’

duties in their absence.

In conclusion: it is evident from the ci ta a, that the Applicants

would indeed suffer irreparable harmif the er of Cele J is not put into

operation and that the Respondents uffer irreparable harm if the
order is put into operation ction 18 test is met on both counts of the
second leg.

It follows that all the\ggquirem@nts under sections 18(1) and (3) of the Superior
Courts Act i S d.

"

iy 'the disciplinary proceedings had been stayed until the finalisation

ary proceedings are not an issue before me, it had been

e affidavits and on the facts placed before me, | fail to see the

e main application. It is certainly in the interest of all the parties that the
iplinary proceedings commence and that the Applicants be afforded their
ight to be heard and to put up a case in response to the allegations levelled
against them. Any further delay in finalising the disciplinary enquiry is not in

the interest of the parties, fairness or justice.



[72]

[73]

[74]

[75]

[76]
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The last issue to be decided is the issue of costs.

Insofar as costs are concerned, this Court has a broad discretion in terms of
section 162 of the Labour Relations Act® (LRAO to make orders for costs

according to the requirements of the law and fairness.

the
ppealable

The Applicants claim that they are entitled to punitive, c
Respondents should have known that the order of Cele J i
order, alternatively that the leave to appeal does nOf§stay thefexecution and

enforcement of the order. Furthermore, the app 0 appeal was

launched with the sole aim of preventing the om returning to work

and that the Respondents will in all lik

There is no merit in these submissions. Iready dealt with the fact that

appealable and the submission that the
eal, is nothing but speculation and by no

aere speculation constitute justification for a

rt in Zungu v Premier of Kwazulu-Natal and Others®
ned that the rule of practice that costs follow the result

in labour matters, but that the Court should seek to strike a fair

rt and have their disputes dealt with and, on the other hand allowing those
pasties to bring to this Court cases that should not have been brought to Court

the first place.

8 Act 66 of 1995 as amended.
9 (2018) 39 ILJ 523 (CC).



[77]

[78]

Order
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In my view this is a matter where the interests of justice and fairness will be
best served by making no order as to costs. The Respondents have the right
to file an appeal to the LAC and the exercising of that right made this
application necessary. The Respondents acted within their rights to oppose

this application and should not be punished with a cost order for doing so.

Accordingly, | make an order as follows:

The Labour Court order granted on 8 January 2019 r case number
J 4415/18 operates and is extant until the determination of all

leave to appeal applications and appeal$ t order;

The First and the Second Resp@ndents afe ordered to comply with the

Labour Court order ha d down anuary 2019 within 24 hours of

this order being gra

Thereis n der as 10,coSs

O Connie Prinsloo

Judge of the Labour Court of South Africa

earafices.

For the Applicant: Mr W P Scholtz from Scholtz Attorneys

For the First and Second
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Respondents: Advocate M Hugo

Instructed by: Shuping Attorneys



