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PRINSLOO, J

Introduction

[1]

2]

[3]

Backgro

[4]

Eighty Fourth Respondents (the empl ) €

less favourable than their contracts ofiemploy t with Tasima.

In the alternative, the Appli seeks er that, notwithstanding any

til the final determination of all present or
appeals against the LAC order, the

ployees’ salaries on a monthly basis on or

The RTMClepposed the application.

m as a long and litigious history, of which the end is unfortunately

et 1 sight.

rief background of this matter is necessary to put the current application in
proper context. The LAC correctly observed that the relationship between the
parties turned into a litigation storm and that a narrative entitled “War and No

Peace” could be compiled based on the litigation history of the parties. | do

1JA77/2017.



not intend to deal with all the litigation, but will briefly refer to the litigation that
is relevant for the present application.

[6] For a period of almost 15 years, Tasima was responsible for the development,
operation, management, control and maintenance of the electronic national

traffic information system (eNaTIS). The eNaTIS and the rendering of eNaTIS

[7]

functionary. The Tasima employees were p s with the funds the

State received from the eNaTIS tran RTMC receives the

transaction fees as part of its annual ilicome.

[8] On 9 November 2016, the

and Others v Tasima (Pt

stitution rt in Department of Transport

grdered Tasima to hand over and transfer the
eNaTIS and services MC within 30 days of the date of the order.
This order follo ation pertaining to the lawfulness of the

extensions o

[9]

tiating the transfer, as per the Constitutional Court order, the RTMC’s

attorneys sent correspondence to Tasima'’s attorneys during February 2017,

nfirming that section 197 of the Labour Relations Act* (LRA) applies, that it
would honour the provisions of the section and that the RTMC was ready to
receive the transferred employees on the same terms and conditions of their

current employment.

22017 (2) SA 622 (CC).
3 1bid n 2.
4 Act 66 of 1995 as amended.



[10] On 1 March 2017, the RTMC’s attorneys confirmed that the RTMC has
agreed, without any reservation, to take over all of Tasima’s employees in
terms of the provisions of section 197 of the LRA. It appears from the
correspondence that was exchanged between the parties’ legal
representatives that there was a dispute about the handing over of the
eNaTIS and services, the details of which are not relevant for purpose this
application. This however, appeared to have had a hugely negativ ton

the negotiations between the parties.

hat
ra rred and

[11] What is evident is that on 2 March 2016, the RTMC’s at
the issue of section 197 of the LRA, the functions to b

handed over, and commitment to an uninterrupted a us handover,

was settled on the part of the RTMC and tha R agreed to take
over the Tasima employees unreservedly, 0 |compliance with the

provisions of the LRA.

[12] It is clear from the correspondence between legal representatives, that it

nd the RTMC that the Tasima employees
ith the transfer of the eNaTIS and

was understood by both T

would be transferring to

0 secure a declaration that the employees had transferred to the RTMC by
virtue of section 197 of the LRA.

[14] The said urgent application was heard on 16 May 2017 and on 25 May 2017
Steenkamp J handed down his judgment wherein he declared that, with effect

from 5 April 2017, the contracts of employment of the employees



automatically transferred from Tasima to the RTMC in accordance with the
provisions of section 197 of the LRA®. An order was also granted that pending
the final determination of the matter, the RTMC was ordered to pay the

employees their salaries etcetera, with effect from 5 April 2017.

[15] The RTMC filed an application for leave to appeal against the judgment of

Steenkamp J and also launched an application under section 18(2) (3) of

the Superior Courts Act®, for the interim relief granted by Steenkamp J

[16] and on 21

December 2018 judgment was handed down pheld the declaration
that the employees’ contracts of em n sferred automatically
from Tasima to the RTMC in accordance withgsection 197 of the LRA. The

order was however amended to reflect ro date of the transfer to be 23

d in respect of the interim order that the

RTMC had to pay the em jes and the order in paragraph 63.2 of

LAC judgment.

ima has approached this Court on an urgent basis for an order to enforce
the LAC judgment and order of 21 December 2018 pending any application

for leave to appeal and subsequent appeal to the Constitutional Court.

Points in limine

5 Tasima (Pty) Ltd v Road Traffic Management Corporation and Others (2017) 38 ILJ 2385 (LC).
6 Act 10 of 2013.
7JA 77/2017, JA 78/2017, JA 28/ 2018 and JA 134/2017.



[20] In opposing this application, the RTMC has raised two points in limine. It is
unfortunate that the RTMC adopted this approach rather than deal with the
merits of this application, as it not only burdened Tasima to put up an answer
to the points so raised, but it also burdened this Court to, on an urgent basis,
deal with meritless points in limine. The points in limine caused lengthy
arguments to be presented in Court and required a substantial amgéint of

effort and time to be addressed in this judgment, which uite
unnecessary.

[21] Be that as it may, in support for its points in limine, t to
paragraph 2 of the founding affidavit wherein it was st ‘Webber

Wentzel, Tasima and | are duly authorised by the rel t empl@yees to bring

this application on their behalf. Indeed, the rein is sought
fundamentally in the interest not of Tasima \tself, butfthe interests of all of
Tasima’s erstwhile employees and thds Tasima herein in the interest

of the fifth to eighty fourth respondentsiand the public.’

[22] According to the RTMC,

paragraph 2 means that Tasima is the
applicant and that it ha i

to institute this litigation on behalf of
its employees and that not seeking relief for itself, but that it does

So in the interest 0 es and the general public.

No proper authori

[23] ne is that there is nothing that indicates that Tasima,

zel attorneys and Mr Vabaza (the deponent to the founding
e been properly authorised to litigate against the RTMC.
to the RTMC this is a fatal defect and the application should be

issed on this basis alone.

[2 In the replying affidavit, Mr Vabaza stated that it was unclear what the basis of
the challenge was. He explained that Tasima, through Webber Wentzel
attorneys, has been litigating against the Department of Transport and RTMC
since 2012, without there being any question ever raised as to the issue of
authority. During this period Mr Vabaza has also deposed to multiple affidavits

on behalf of Tasima.



[25]

[26]

[27]

[28]

[29]

Mr Vabaza explained that there are 68 employees remaining as relevant
employees and Tasima has filed confirmatory affidavits of 66 of the said
employees. Each of the 66 employees deposed to an affidavit wherein they
confirmed the contents of the founding affidavit, wherein it was recorded that

that Tasima, Webber Wentzel attorneys and Mr Vabaza had been authorised

confirmatory affidavits stated that the relevant employee underst
seeking the relief sought in these proceedings, Tasima is acti
behalf and in his or her interest. The employees confirmed
th

a financial position to litigate in respect of their rights agai

The basis of the challenge to authority became only ¢ duringiargument.

In argument, Mr Hopkins for the Respondehi ted that Tasima is a

private company and it is trite that priv, may only litigate if their
boards of directors authorised the . There is no allegation or
evidence in this application that board has authorised this

application.

Tasima’s suggestion t mployees authorised the application, is of no
value as only th rs and not the employees can authorise a
in his founding affidavit merely stated that he
o the affidavit. Mr Vabaza should have been

litigation on Tasima’s behalf and therefore the RTMC

seeétion 66 of the Companies Act® enables the company’s directors to
cause the company to participate in legal proceedings and for this purpose
ey must authorise the institution of the proceedings and the prosecution
thereof. There must be evidence before the Court that the person purporting
to represent the company has been authorised accordingly with regard to the

particular proceedings.

8 Henochsberg on the Companies Act 71 of 2008, Volume 1, First Edition, Lexis Nexis page 253 —

258.

9 Act 71 of 2008.



[30]

[31]

[32]

[33]

[34]

Mr Hopkins also relied on Ganes and Another v Telecom Namibia Ltd°
(Ganes) where the Supreme Court of Appeal (SCA) held that the institution of
the proceedings and the prosecution thereof must be authorised. He
submitted that in casu, the deponent stated that he is authorised to depose to
the affidavit, not that he is authorised to institute the litigation on Tasima’s

behalf. This is the exact shortcoming the SCA held to be fatal in Ganes

emonStrate that the

the basis that no evidence was placed before it

applicants had authorised the proceedings.

Mr Hopkins submitted that the lack o 0 aised in the opposing
affidavit and Tasima could have and should h fixed it in reply, but this was

not done. The application as it stands, nauthorised and that is fatal to the

application.

In argument, Mr Fran asima, submitted that the point taken on the

abaza have been properly authorised to litigate against the RTMC. Mr
anklin submitted that Tasima had indeed been authorised by the affected
employees, as is evident from their confirmatory affidavits. In respect of Mr
Vabaza, Mr Franklin submitted that as the deponent to an affidavit, he does

not need to be authorised. In respect of the authority of Webber Wentzel

10 2004 (3) SA 615 (SCA) at 624, (2004) 25 ILJ 995 (SCA).

11 Unreported judgment of the High Court of South Africa, Eastern Cape Division, Grahamstown,
handed down on 11 December 2014 under case number 4512/14.



attorneys, it was submitted that they too had the authority to act on behalf of

Tasima.

[36] Mr Franklin submitted that if the RTMC wanted to challenge the authority to
act, the correct procedure was to file a notice in terms of Rule 7 of the Uniform
Rules. Mr Franklin referred to Unlawful Occupiers, School Site v City of
Johannesburg?? (Unlawful Occupiers) in support of his submissions.

Analysis
[37] In Eskom v Soweto City Council ¥ (Eskom), issue n the
ent was

that he was party to litigation

rocess, or when that does not

to when and how the attorney’s authority should be proved, the Rule-

maker made a policy decision. Perhaps the risk is minimal that an attorney
will act for a person without authority to do so, proof is dispensed with except
only if the other party challenges the authority. See Rule 7(1) of the Uniform
Rules. Courts should honour that approach. Properly applied, that should lead
to the elimination of many pages of resolutions, delegations and substitutions

still attached to applications by some litigants....’

12 2005 (4) SA 199 (SCA).
13 1992 (2) SA 703 (W) at 705C-J.


file://///nxt/foliolinks.asp%3ff=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsalr%7d&xhitlist_q=%5bfield%20folio-destination-name:'922703'%5d&xhitlist_md=target-id=0-0-0-195073

10

[38] The Court further held that insofar as the application was delivered under the
name and signature of the attorney, he purportedly did so on behalf of the
party he represented and if he was authorised to do so, the other party was
bound to accept that, irrespective of whether the deponent was authorised to

bring the application.

[39] Of importance is the Court’s finding that if there were qualms abo

of whether the attorney held empowerment and apart from |

or enquiries, the remedy was to use Rule 7(1). It was no

[40] In Ganes!* the SCA has held that:

‘...The deponent to an affidavit in gnotion proc S need not be authorized
by the party concerned to deposeito the affidavit. It is the institution of the
proceedings and the prosecution th ich must be authorized. In the
alf of the respondent. In an affidavit filed

notion a Mr Kurz stated that he was a director in

e the authority of an attorney who instituted motion proceedings on
of an applicant. The appellants did not avail themselves of
the procedure so provided. (See Eskom v Soweto City Council 1992 (2) SA
703 (W) at 705C-J.y

[4 It is evident from Ganes?!® that it supported the view taken in Eskom and
confirmed that the procedure to be followed to challenge authority, is set out
in Rule 7 of the Uniform Rules and where that procedure is not used, it must

be accepted that the institution of the proceedings was duly authorised.

14 Supra n 10 at para 19.
15 Supra n 10.
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[42] In Unlawful Occupiers!® the SCA endorsed the approach adopted in Eskom
and Ganes and held that:

‘The issue raised had been decided conclusively in the judgment of Flemming
DJP in Eskom v Soweto City Council 1992 (2) SA 703 (W), which was
referred to with approval by this court in Ganes and another v Telecom
Namibia Ltd 2004 (3) SA 615 (SCA) 6241-625A. The import of the wgment
in Eskom is that the remedy of a respondent who wishes to c@llen%the
authority of a person allegedly acting on behalf of the purported applicant, is
provided for in rule 7(1).
However, as Flemming DJP has said, now that me new rul‘e7(%remedy is
available, a party who wishes to raise the issue of authority should not adopt
- WA y J
the procedure followed by the appellants in. this mattar, ie by way of argument
based on no more than a textual analysis ({the wordi used by a deponent in
an attempt to prove his or her own authority. This method invariably resulted
~y ~—
in a costly and wasteful investigati‘on, which -normally leads to the conclusion
that the application was indeed authorised. After all, there is rarely any
- N 4
motivation for deliber’ately I-aunching an unauthorised application. In the
resent case, for example, the respondent's challenge resulted in the filing of
P R gete J
pages of resolutlonsqme@ to a supplementary affidavit followed by lengthy
technical ar%nents o& both sides. All this culminated in the following
guestion: Is it conceivable that an application of this magnitude could have
T~ . &

been-launchedan behalf of the municipality with the knowledge of but against

the adv‘ice of its'0wn director of legal services? That question can, in my view,

only be answered in the negative.’

[43] _ The S @

présent one, could have been launched without the knowledge of

tion arises in casu. Is it conceivable that an application, such

ima and without Webber Wentzel attorneys being properly authorised?

e answer has to be no. The parties have been involved in litigation since
2012 in a number of Courts, including the Constitutional Court, and in all
those proceedings Tasima was represented by Webber Wentzel attorneys. As
recent as November 2018, Tasima and RTMC appeared in the LAC and

obtained judgment in December 2018. The purpose of this application is to

16 Supra n 12 at para 14 and 17.


http://www.saflii.org/cgi-bin/LawCite?cit=1992%20%282%29%20SA%20703
http://www.saflii.org/cgi-bin/LawCite?cit=2004%20%283%29%20SA%20615
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enforce the order made by the LAC, pending any further appeal process and it
is inconceivable that the RTMC would at this stage of the proceedings and for

the first time ever challenge the authority to litigate.

[45] The RTMC had to follow the procedure set out in Rule 7 of the Uniform Rules
and as was confirmed by the SCA, and should not have adopte

and dealt with it in the heads of argument.

[46] A proper reading of Henochsberg!’ also does not su

[47] om?!8 where the Court held that in the
proof of authority, it is a factual question
Ids a specific authority, which may be proved in
r fact. Adjudication involves consideration of what

means, the extent of, quality of, and sometimes the

ity was not properly set out. It was raised as a blanket challenge,
ich caused Tasima to respond to the extent that it was not sure what the
sis for the challenge was and an attempt was made to address the

challenge, as Tasima understood it.

[49] In casu, there is no proper challenge to the authority to litigate, as provided for

in Rule 7 of the Uniform Rules and absent such a challenge, | have to accept

71dn 8.
18 Supra n 13.



[50]

13

that the institution of the proceedings was duly authorised. There is however
another factual reason why | accept this and that is because the same parties
have been involved in litigation since 2012, where the same attorneys had
been representing Tasima and in my view, the RTMC is very well aware of the

fact that Webber Wentzel attorneys have been duly authorised to institute

point raised and the arguments in respect of the authorit
and wasteful, to say the least.

No locus standi

[51]

[52]

[53]

[54]

Th

The second point in limine is that Tasi ha 5 standi and much is

made of this in the RTMC’s opposing

It is telling that Mr Hopkins made no ef ress this issue and he did not

make a single submission oint in his heads of argument.

| do not intend to deal thi§ipoint in detail in circumstances where the party
who raised it, m no e to'address it in its heads of arguments. In my

view this is ingi he lack of merit in this point.

Be that as re is no merit in this point as Tasima has an obvious

ng the orders it secured, enforced pending an appeal, as provided for in

seetion 18 of the Superior Courts Act.

ection 18(3) application

The applicable principles:

[55]

Section 18 of the Superior Courts Act regulates the circumstances under

which a party may apply for an order that departs from the ordinary
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consequence of filing an application for leave to appeal. The default position
is that ‘the operation and execution of a decision which is the subject of an
application for leave to appeal ... is suspended pending the decision of the

application or appeal’.

[56] In general terms the operation and execution of a decision (other than a

[57] Section 18 of the Superior Courts Act provides

‘18 Suspension of decision pending appeal
D) Subject to subsections (2) and ( u ourt under exceptional
circumstances orders otherwise, {the operation and execution of a decision

which is the subject of an applicati@m,for leave to appeal or of an appeal, is

suspended pending th jon of the application or appeal.

(2) Subject to subsecti the court under exceptional circumstances
orders otherwise, ration and execution of a decision that is an
the effect of a final judgment, which is the

r leave to appeal or of an appeal, is not suspended

3 may only order otherwise as contemplated in subsection (1) or (2), if
applied to the court to order otherwise, in addition proves on a

a'of probabilities that he or she will suffer irreparable harm if the court

court so orders.
If a court orders otherwise, as contemplated in subsection (1) —
(1) the court must immediately record its reasons for doing so;
(i) the aggrieved party has an automatic right of appeal to the next
highest court;
(iii) the court hearing such an appeal must deal with it as a matter of
extreme urgency; and

(iv) such order will be automatically suspended, pending the outcome of

19 See: Luxor Paints (Pty) Ltd v Lloyd and Another (2017) 38 ILJ 1149 (LC).



15

such appeal.
(5) For the purposes of subsections (1) and (2), a decision becomes the subject
of an application for leave to appeal or of an appeal, as soon as an
application for leave to appeal or a notice of appeal is lodged with the

registrar in terms of the rules.’

[58] The provisions of section 18 of the Superior Courts Act introduced a

[59] The applicant must prove on a balance of probab

is granted pending appeal.

Analysis

[60] The question is wheth a proper case exists to grant leave to put the

[61] ed that the contracts of employment of the

automatically from Tasima to RTMC, in accordance

[62] ase is that section 197 of the LRA applies by operation of law and
a result, the employees have transferred to RTMC by operation of law and
y must be paid by the RTMC. This Court, per Steenkamp J as well as the
LAC have found that by operation of law, the employees have transferred to
the RTMC and there is no basis for the RTMC to allege that Tasima remains
the employer or that it is liable to pay the employees’ salaries. By virtue of the
operation of law, the employees have transferred to the RTMC who, as the

employer, is liable to pay the employees’ their remuneration.



[63]

Exceptional circumstances

16

Tasima seeks an order that the RTMC is to take transfer of the employees,
alternatively pay the employees their remuneration. Tasima does not claim
any payment from the RTMC as its tenure came to an end and it performs no

work.

[64]

[65]

[66]

[67]

68]

The first issue to be decided is whether there are exceptional circu

What constitutes ‘exceptional circumstances’ had bees
Incubeta Holdings (Pty) Ltd and Another v Ellis and An

‘In my view the predicament of
outcome of an appeal, constitute
consideration of putting the order i
relief because of proc elays, even if not protracted in bad faith by a
litigant, ought to to cross the threshold of ‘exceptional

circumstances.’

eptional circumstance, but cumulatively they satisfy the test.

TRese factors are firstly that the RTMC filed an application in terms of section
8(2) and 18(3) of the Superior Courts Act in July 2017 and the starting point
for that application was that the facts of this case constituted exceptional

circumstances.

20 2014 (3) SA 189 (GJ) at para27.

2% |bid n 23.

22 See: Ntlemeza v Helen Suzman Foundation and Another 2017 (5) SA 402 (SCA), University of the
Free State v Afriforum and Another 2018 (3) SA 428.


http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bsalr%7D&xhitlist_q=%5Bfield%20folio-destination-name:'20143189'%5D&xhitlist_md=target-id=0-0-0-16931

[69]

[70]

[71]

[72]

[73]
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Secondly, the RTMC has unequivocally represented to Tasima, the
employees, the High Court, the Constitutional Court and Parliament that
section 197 of the LRA applies and that all employees would be transferred
accordingly. The RTMC’s subsequent attempt to resile from this position, is
exceptional. Mr Franklin submitted that the RTMC cannot be permitted to run

two diametrically opposed versions before Court, depending upon whi

suits its needs at the time. The RTMC must be held to its represe
section 197 of the LRA applies and that the employees would

accordingly.

the exceptional remedy of execution of a juc nding appeal.

Tasima’s case is that the section 197 of the ad been through two
layers of specialist Labour Courts, whi€h both reje e RTMC’s arguments
and it was evident that section 197 of the LRA applies and that the RTMC has

no prospects of success on appeal.

Fourthly, Tasima was a sp e vehicle, whose sole source of income
its management, maintenance support and
thus the State effectively always paid the
siness at all, cannot employ the employees and
ith which to pay the employees. Tasima cannot afford

salaries and it has no obligation to do so.

tion 197 of the LRA is made, during which period the employees will
ive no salaries and their livelihood will be in jeopardy in those
ircumstances. These circumstances may eventually render the actual order

moot and the relief ultimately received, may become academic.

Sixthly, a pending appeal without enforcement of the LAC order, will
undermine the legislative intention behind section 197 of the LRA and the
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employees might find themselves in a position which the section was

expressly designed to prevent.

[74] In the opposing affidavit, the RTMC submitted that, what was set out in
Tasima’s founding affidavit (paragraphs 49 - 73) to be exceptional

circumstances, are not exceptional circumstances as contemplated in section

exceptional circumstances and argument on

Court.

[75] The RTMC in its opposing affidavit falled to maRilise any factual attack on the

exceptional circumstances set out IAjthe nding affidavit, however it

submitted that there are tw, tional circumstances that militated against

an order to disturb th ition. Those are the fact that Tasima
already benefitted signifi m its own unlawful actions at the expense of
the RTMC and th MC had for the past 17 months, picked up

es where the LAC made it clear that Tasima

[76] T ave been disputed by Tasima, which submitted that there
that it has acted unlawfully or benefitted from unlawful actions,
%; jed’by the RTMC. All payments made to Tasima were made under

tract or in terms of Court orders. Furthermore, the payment of salaries for

@ past 17 months were made in compliance with an extant Court order and

s irrelevant for purposes of considering exceptional circumstances.

[77] 1do notintend to deal with the detail of the issues raised by the RTMC as the
issues are unrelated to the questions this Court has to consider. The Labour
Court and the LAC ordered that the employees transfer to the RTMC and it is

irrelevant what payments Tasima previously received. Suffice to say, having
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considered the issues and the response thereto, they do not detract from or

diminish the existence of exceptional circumstances.

[78] It is astonishing that the RTMC has left the material allegation that it has

presented to the High Court, the Constitutional Court and Parliament that

[79]

afmagement,
maintenance support and operation of the g as no other
business at all, cannot employee the employe ere and receives no

revenue with which to pay the employe

[80] In casu, | am satisfied that the factorSilisted sdpra, considered cumulatively,

are sufficient to constitute ex ional cir nces.

Irreparable harm

[81] I turn now to dealWith the ondMeg of the enquiry: ‘irreparable harm’.

[82] nce of probabilities that irreparable harm will be

3] ima’s case is that it, the employees and/or the public will suffer irreparable
harm should the LAC judgment and order not be implemented in the
immediate future, notwithstanding an appeal or appeal process by the RTMC.

The irreparable harm goes beyond mere loss of income or employment.

[84] This is so for the following reasons: firstly, the employees’ livelihoods and

those of their dependents are compromised for as long as the RTMC refuses



[85]

[86]
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to pay their salaries, notwithstanding the fact that they are the RTMC’s
employees by operation of law. The employees have structured their affairs to
have monthly debit orders which go off their bank accounts after they are paid
on the 25" of each month and they have other regular monthly expenses and

payments to make such as inter alia, groceries, school fees, rates and taxes.

suffer extreme prejudice if their salaries are not jai

The employees’ income, lives and livelihoods e and they cannot be

expected to endure months of nongpayment '@ salaries, particularly

where many are sole breadwinners foktheir depéndants.

Secondly, it was always u d that the eNaTIS and services, including
the employees, would tra TMC and the employees and Tasima

were alive to the fact transfer and they structured their affairs

that by virtue of the provisions of section 197
of the LRA 3
applies, tha

C’s acceptance that the section 197 of the LRA
ployees would transfer accordingly. The RTMC however
ren adlertakings and seeks to ignore the provisions and
ap ection 197 of the LRA and continues to do so, despite the LAC

order.

rdly, by operation of law, the RTMC became the new employer and the

loyees have no legal claim to be paid their salaries by Tasima.

Fourthly, the employees are left in the invidious position of notionally being
employed, yet their new employer refuses to take them over and to pay their
salaries. They may in the interim be forced to seek out alternative
employment, which is not assured and may be on terms less favourable than

those they are entitled to if taken over and paid by the RTMC. If alternative



[89]

[90]

[91]

[92]
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employment is found, it would bind the employees into other employment
obligations, contrary to the intention of section 197 of the LRA. Once the
employees have accepted alternative employment, it may not be possible to
return to the RTMC, should the appeal be heard in due course and this
violates their rights under a successful section 197 of the LRA outcome. This
harm is no doubt irreparable.

2016 and April 2017. The RTMC on the othg

related revenue, which is ample to cover the

g the eNaTIS
or the employees. In
fact, the RTMC has been covering salary the past 17 months,

which is indicative of the RTMC’s abilityyto pay the employees.

In its opposing affidavit, C submitted that Tasima will not suffer

irreparable harm, firstly b o standing and in the event that it has

y facts to demonstrate that it will suffer
eady found that Tasima has standing and

e latter part of the RTMC'’s case.

he employees because it does not have the money to do so, but
@ﬁ@ hat it has insufficient funds is not backed up by any evidence.
ad to put up its financial statements to show its financial inability to
and the failure to produce its financials or any other evidence to
substantiate its allegations, leads to the ineluctable inference that Tasima has

e funds to pay the employees’ salaries.

The RTMC further submitted that Tasima has received in excess of R2,5
billion from operating the eNaTIS over the past few years and the question is
where is that money and why there is no telling where it is, which leads to the

inescapable inference that the money is still in Tasima’s bank account.
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This response has no merit for a number of reasons. Firstly, this issue is
irrelevant in respect of showing the employees’ harm. Secondly, the RTMC
has not disputed that Tasima was a special purpose vehicle, that it has no
other business at all, cannot employ the employees elsewhere and generates

and receives no revenue with which to pay the employees’ salaries. It is

parties and has not been paid for the services it rendered betwe
2016 and April 2017. The RTMC disputes Tasima’s aver
unable to pay for the sole reason that Tasima has not dise

statements.

The RTMC’s case is that because Tasima has nofQ@disclos its financial
made that the

statements or bank account statements, the i

money it received for operating the eNaT wvailable in its bank

er any harm at all if somebody pays their salaries, they
if the RTMC does not pay them, as Tasima is by law

Ir own affidavits, explained the irreparable harm that would befall them
uld they not receive payment of their monthly salaries. The RTMC has not
hallenged these facts and it is thus incontestable that, should the employees

not be paid, they will suffer irreparable harm.

| have repeatedly alluded to the fact that the RTMC has not disputed that
Tasima was a special purpose vehicle, that it has no other business at all,

cannot employ the employees elsewhere and generates and receives no
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revenue with which to pay the employees. It is undisputed that the RTMC
previously accepted that section 197 of the LRA applies and that the
employees would transfer accordingly. In addition, the Labour Court and the
LAC ordered that the employees transfer to the RTMC and it cannot be said
that in those circumstances Tasima is by law required to pay the employees’

salaries, the opposite is quite true.

dealt with and that the deponent had nothing more t

irreparable harm was responded to as alluded to supra.

statements, the RTMC has not put forward 0 dispute or displace

Tasima’s averments on irreparable har

Mr Hopkins submitted that the requiréments offsection 18(3) of the Superior

Court Act are not satisfiedgifmTasima ot show that it would suffer

irreparable harm and ggation that the employees would suffer

irreparable harm is no t to satisfy the requirement of section 18(3) of
the Superior Cou ent is that the employees would only suffer

irreparable hagiigi not pay their salaries, yet Tasima says its own

to the employees’ irreparable harm. Tasima did

 the allegations that it does not have the means to pay

e pursue the case on behalf of its former employees, as they are
n@rmally not in a financial position to do so. This case is no different. In fact,
e employees in their individual affidavits confirmed that they understand that
Tasima is acting on their behalf and in their interests and that they are not in a
financial position to litigate in respect of their own rights against the RTMC.
The harm to be suffered by the employees is a factor that this Court should

consider.
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The disclosing of financial or bank statements is not the begin all and end all.
In its founding affidavit, Tasima has dealt with its constrained financial
position, given the fact that it is owed millions of Rands for the period it has
rendered the eNaTIS but was not paid for it, it is facing a number of financial
claims by third party service providers and the fact that it is not generating or
receiving any income. None of these issues were disputed by the RT

RTMC'’s position is that Tasima has received funds in the past a

facts placed before me, more specifically because of th
received were used to run the operations and solely for
Tasima’s benefit, the fact that Tasima is owee ces financial

claims from service providers and has not ge

that the eNaTIS had

transferred to the RTMC, Tasima h no business at all and receives no

In my view the irreparable harm isgobvious. “Gi

revenue with which to pay the.employee mployees will no doubt suffer

irreparable harm if they arg ald their salaries.

that the LAC judgment and order is enforced pending the RTMC'’s

appeal. The employees have at all times tendered their services to the RTMC

d the RTMC has the opportunity to receive the services of the employees

and to have the benefit of their services. The RTMC clearly has a need for the

services, given the fact that the RTMC advertised for positions with the

skillsets of the employees as recently as 9 November 2018, even after the
hearing of the matter by the LAC.
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[107] The RTMC cannot argue that it is over-capacitated, as that is not a defence to
the operation of section 197 of the LRA.

[108] There is no financial prejudice for the RTMC in circumstances where the
eNaTIS is self-financing and the salaries of the employees could be paid from
the income that the system generates. Such income exceeds the amount of
the salaries to be paid. Furthermore, the RTMC was able to compl

interim order and pay the employees’ salaries from April 2017 until

2018, without there being any irreparable harm.

[109] The RTMC has indicated that it will have recourse to the i0 indebiti in

order to recover amounts paid.

[110] For these reasons, Tasima submitted that th n ffer irreparable

harm.

[111] The RTMC submitted that its financialiposition 1§ not as painted by Tasima in
that it operated at a deficit of approxi 239 million in the 2017/1018
financial year. The RTMC 4

liabilities.

strapped and cannot afford any additional

[112] The RTMC submiited thatQireparable harm is determined by considering

whether wha as salaries, could later be recovered and if it could,

ordability is irrelevant in circumstances where section 197 of the LRA
applies. Even if | am wrong on that, the RTMC was clearly able to afford the
employees’ salaries from April 2017 until December 2018, notwithstanding the

picture it now wants to paint in respect of its poor financial position.
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[114] Furthermore, the RTMC did not dispute Tasima’s allegations that the eNaTIS
is self-financing and that it receives millions of Rands in transaction fees, from

which the employees’ salaries could be paid.

[115] The RTMC’s arguments regarding Tasima’s contention that it has no money

and that its harm will be irreparable as it would be required to pay salaries

[116] Even if the RTMC succeeds with its appeal, e meantime have the

benefit of the employees’ services an h es in return for services

rendered, that does not constitute irréparable Warm. This is a benefit Tasima

cannot enjoy, as it no longer operates l.

[117] In conclusion: it is eviden > circumstances supra, that Tasima and the

employees will indee frreparable harm if the LAC’s judgments and
order are not put4 d that the RTMC will not suffer irreparable
harm if the Qkée peration. The section 18 test is met on both

counts of t

[118] Itf gffequirements under sections 18(1) and (3) of the Superior
Co been satisfied.

Cost
119] last issue to be decided is the issue of costs.

[1 Insofar as costs are concerned, this Court has a broad discretion in terms of
section 162 of the LRA to make orders for costs according to the

requirements of the law and fairness.

[121] Tasima claims that it is entitled to punitive costs because it should never have

been necessary to launch this application.
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[122] Mr Hopkins submitted that the costs should follow the result.

[123] The Constitutional Court in Zungu v Premier of Kwazulu-Natal and Others??
confirmed that the rule of practice that costs follow the result does not apply in
labour matters, but that the Court should seek to strike a fair balance between
unduly discouraging parties from approaching the Labour Court and_have
their disputes dealt with and, on the other hand allowing those parti bring

to this Court cases that should not have been brought to Court In the@irst

place.

[124] In this matter | have to strike a fair balance and in doing s considered

C raised meritless points in

limine and instead failed to address materi gations that had a significant

[125] Accordingly, | make an

Order

1. Paragra oh the Labour Appeal Court order of 21 December 2018,
aph 63.1 of the Labour Court order, dated 25 May 2017,
and I1s extant until the final determination of all leave to appeal

and appeals against the Labour Appeal Court order;

he"Road Traffic Management Corporation (First Respondent) is ordered
to comply with the Labour Appeal Court’s order of 21 December 2018,
read with paragraph 63.1 of the Labour Court order, dated 25 May 2017,
by taking transfer of the Fifth to Eighty Fourth Respondents, excluding
those listed in annexure B to the Applicant’s notice of motion, within 24

hours of this order being granted.

23 (2018) 39 1LJ 523 at para 24
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3. The First Respondent is ordered to pay the Applicant’s costs on a party

and party scale, which cost is to include the cost of one counsel.
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