IN THE LABOUR COURT OF SOUTH AFRICA, DURBAN
Not Reportable
se no: D309/15

In the matter between:

ETHEKWINI MUNICIPALITY A

and

NAMTU obo NONHLANHLA CELE Q Respondent

M B MASIPA NO & Second Respondent

SOUTH AFRICAN LOCAL G@eV NT
BARGAINING COUNCIL Third Respondent

Heard:

Delivered:

JUDGMENT

GUSH J

[1] The applicant, in this matter, applies to review and set aside the arbitration
award handed down by the second respondent in which award, the second
respondent concluded that the first respondent had been unfairly dismissed
and directed the applicant to reinstate the first respondent retrospectively to
the date of her dismissal and to pay the third respondent’s costs “14 days



2]

[3]

[4]

[5]

[6]

which amount shall be computed together with the applicant’'s costs”
[whatever that might mean]. In a subsequent variation ruling, the second
respondent apparently mero motu sought to vary the award and clarify her
costs order and without an indication as to how the calculation had been
made, quantify the third respondent’s costs as amounting to “actual costs
R44,004 and [respondent’s] costs are limited to disbursements.”

In addition, the second respondent sought to attend to “certain

errors/discrepancies in that award requiring variati Save for the

amendment costs order, the only variation of any impe record that

%

she had not found the dismissal to be procedur

unfair.

4,5, 19 and 20
ebruary 2015 and
arbitration, the second

The arbitration hearing took place on
November 2014; 9, 28 and 30 Jan
11 and 12 March 2015. At the

respondent handed down awardycomprising - some 125 pages! In the
variation ruling, the sec i dition to the issue of costs
corrects certain errors t inal award, none of which are of any
importance.

It is inexplica 7 respondent found it necessary to write an
award ) did. For example, under the heading survey of
evidence e second respondent in 307 paragraphs over 107

pag e records the evidence.

appeats from the record that the second respondent herself not only called
a b

of misconduct thereby adding unnecessarily to the record but also to the

witnesses whose evidence was entirely irrelevant to the charges

length of the award, but that at no stage did the second respondent in any
way seek to curtail the proceedings or ensure that the parties dealt only with
the relevant evidence to the charges. The first respondent’s representative for
example, had to cross-examine the witness almost two days, the bulk of

cross-examination was entirely irrelevant and or repetitive.

The background to the matter is simply this:



the first respondent who had been employed by the applicant as a

principal clerk with a salary of R40,249.41 per month was dismissed by

the applicant for having been found guilty of the charges of misconduct;

the charges of misconduct were as follows:

1.

Charge 1: “Refrain from any rude, abusive insolent, provocative,

intimidatory or aggressive behaviour to a fellow employee or

member of the public”

On 12 December 2013 at the Pinetown
15H00, you intimidated your im
Govender), Senior Manager (
officer (W M Dladla) and o
Office, at about 13H40, [t

ion of your suspension by making use of the Council
vehicle NDM 9230 which you drove from the Kingsburgh office
to your home, thereby contravening section 1.2.3 of the
disciplinary procedure and code collective agreement.”

Charge 3: “the employees are expected to comply, respect
conditions of employment and collective agreements and any
related regulation, order, policy and practice and to refrain from
any conduct just cause for discipline”



[7]

[8]

[9]

[1

[11]

“In that on 5 December at about 17h30, and on 10 December
2013 at about 20h00, you entered the Umhlanga Sizakala
Centre under false pretence of being the building supervisor in
charge of that centre. You proceeded to the office of a principal
job and make use of a computer assigned to Ms. V Pillay
without prior authorisation or permission thereby contravening
section 1.1 of the Disciplinary Procedure and Code Collective

Agreement.”

of the first

charge, but only in respect of Govender, guilty of . and not

The first respondent, dissatisfied with t nquiry, referred a

dispute to the third respondent whi econd respondent

to arbitrate the dispute.

At the arbitration, the fi onde as /represented by a trade union
resented by an employee in the HR
tion, the applicant’'s representative
tion being a hearing de novo, to prove

of all the charges including the intimidation

that the applicant dismissed the first respondent for only two
isconduct having been found guilty of intimidating Govender only
in relatton to the first count and charge two; but was not found guilty of the
third charge. The third charge played no part in the decision to dismiss the

first respondent.

The only issue that the arbitrator was required to consider was whether the

applicant could and did establish:



[12]

[13]

[14]

[15]

a. firstly, on a balance of probability that the first respondent was guilty of
that part of charge 1 relating to the intimidation of Govender; and
whether she was guilty of charge two, viz. violating the conditions of

her suspension; and

b. secondly whether the decision to dismiss the applicant was fair and
whether dismissal was the appropriate sanction.

| am not persuaded that it is necessary to go into any great detail regarding

respondent’s award that concluded that the first
intimidation. It is clear from the evidence led

applicant did not establish that the first respandent fact intimidated

Govender.

Both at the arbitration and in it [ eview the decision, the
applicant relies on alleged intimi d/or phone call from a
number of people other t If. This mistaken assessment
of the suggested intimi part of the applicant’s representative took
up an inordinate a e arbitration and entailed calling the
evidence of . It is inexplicable why the second
respondent di h this issue at the time and ensure that only

onduct in respect of intimidation, alleged that the first
idated Govender. The evidence that was adduced at the

that the"second respondent understood the nature of the charges is clear from
the record that the applicant did not discharge the onus with regard to charge

one and that the decision of the second respondent was correct.

The issue relating to charge two is entirely different. The essence of the
charge was that the first respondent violated the conditions of her suspension.
The suspension letter read:



[16]

[17]

The r
common cause;:

a.

‘Dear Madam.

SUSPENSION FROM DUTY

With reference to your suspension hearing the first day 18 December 2013,
we hereby advise that the Presiding Officer Mr. Brendan Chettiar, has
confirmed management’s intention to suspend you from duty pending
investigation into an alleged misconduct and your suspension is with effect
from 18 December 2013.

You are hereby notified that your suspension is in ance with the
applicable collective agreement and is therefo You also
advised that in terms of your suspension yo
municipal building in your official capacityspand vy
represent the municipality in any ma

You are hereby requested to I s and equipment in

your possession including the d office keys.

esult in further disciplinary steps taken against

er Instruction than the letter of suspension,
ion the consequences of not complying:

nicipal building in your official capacity;

Faitlure to comply will be regarded as serious.

ord of the arbitration reflects essentially the following as being

the first respondent was handed a letter suspension at the applicant’s

Pinetown office;

1 Respondents bundle A page 57.



At the time of her suspension, the first respondent had alleged that the
vehicle was not in her possession and she had undertaken to fetch the
vehicle and return it to Pinetown. The witness Tshabalala gave
evidence that the first respondent had been instructed to return the

vehicle within two hours;

the first respondent then, despite the clear instruction to return the

vehicle to Pinetown, used the motor vehicle in her possession to travel

to Kingsburg;

At Kingsburg, despite having been told that i
she could only access the building as cust
and entered into a confrontation with

her office as they had required a

Tshabalala, having learned that the pondent had travelled to

Kingsburg in the vehicle, advised sec aff at Kingsburg that she

was to return the v imme X

The security_guar S Khumalo, told her that she was not to
was to leave it at Kingsburg and that this

from Tshabalala;

leaving Kingsburg, the first respondent did not take the vehicle to
own as was required of her but travelled to her home with the

vehicle;

Sometime later at 23h52 on the same day, (18 December the day of
her suspension), she had contacted Tshabalala by SMS advising him
that she would leave the vehicle at her home, with the keys inside, to
be collected. Tshabalala replied the following morning at 06h26

requesting her to deliver the vehicle to Pinetown. The first respondent



[18]

[19]

[20]

[21]

[22]

[23]

undertook to do so at 07h00. This was not done and Tshabalala
remotely deactivated the vehicle and arranged for the applicant’s

security to collect the vehicle.

The first respondent’s defence was to suggest that in some way her disregard
of the terms of her suspension was agreed to by the applicant. It is
improbable in the circumstances and particularly in the light of Tshabalala’s
evidence that the applicant at any stage waved the conditions of the

suspension. Likewise, it is inconceivable that the seco spondent could

ed

have concluded that the first respondent had not con suspension

when despite the condition that she was not to gnt licant’s

Tshabalala did nothing more tha
terms of the suspension letter and

of the terms of her suspensi

the suspension and the contents of the

the first respondent was aware of the terms

was not a decision that “falls in a band of decisions to which a reasonable

decision-maker could come on the available material”2.

A similar misdirection by the second respondent concerns her conclusion that

the first respondent was harassed by Khumalo that as a result, the first

2 Gold Fields Mining SA (Pty) Ltd (Kloof Gold Mine) v CCMA and Others (2014) 35 ILJ 943 (LAC)



respondent “could not comply with the terms [of the suspension]”. Apart from
clearly demonstrating that the second respondent understood and realised
that the first respondent had not complied with the terms of the suspension,
there is no logic in the proposition that Khumalo had prevented the first

respondent from complying.

[24] It would seem that the second respondent lost sight of the issue that she was

required to determine viz. whether the first respondent

misconduct and if so whether dismissal was the appro

was ill-treated through a certain peri the [applicant]

by certain persons in senior m also employees of

[25]

did her letter of suspension clearly set out the terms of
arned the first respondent that failure to obey the terms
regarded in a serious light. Despite this the first respondent
decided that she would continue to use the motor vehicle to travel
o Pinetown to return it but to Kingsburg to fetch her possessions. At
Kingsburg, she was instructed to leave the vehicle there. She did not but
drove home where the vehicle had been. She obviously deliberately decided
not to immediately return it to Pinetown. Her suggestion to Tshabalala late on
the same day was that she would leave at her home for collection again

deliberately ignoring the instruction “to return” the vehicle.

3 Award page 123 para 5.49.



[26] The attempts by Tshabalala to secure the return of the vehicle cannot be
construed as waiving the terms of the suspension. He was, as was
acknowledged by the second respondent, simply trying to protect the
applicant's assets. The evidence of the first respondent, apart from simply
attempting to divert the attention from her deliberate and blatant ignoring of
the terms of her suspension, was to blame anyone and everyone for causing

the problem.

[27] The test to be applied in determining whether the of the second

respondent is reviewable is succinctly set out in i ields matter

‘The questions to ask are these: (i) | uty to deal with the

matter with the minimum of leg s that the arbitrator

e was required to arbitrate

after both parties have led their

[28] i ACCC volume of unnecessary evidence the second

rmalities. It also does not appear from the award that the
ondent understood the nature of the dispute or dealt with the

second respondents finding that the evidence “presented a sad story of an
employee who was ill-treated through a certain period of her employment with
the [applicant].

4 Gold Fields Mining SA (Pty) Ltd (Kloof Gold Mine) v CCMA and Others (2014) 35 ILJ 943 (LAC) at
para 20.



[29]

[30]

[34]

The fact remains that the evidence clearly demonstrates that the first
respondent was guilty of contravening the terms of her suspension. From the
evidence, her contravention was deliberate. The reason the second
respondent reinstated the first respondent was based solely on her conclusion
that the first respondent was not guilty of the misconduct of contravening her
terms of suspension. | am satisfied that that conclusion is a decision to which
a reasonable arbitrator could not come based on the material placed before

the second respondent.

There is sufficient relevant evidence in the rec t the “eourt to

decide the matter and not to refer it back to the,third ent to be heard

de novo.

be computed with the Applicant’s costs”.

Sometime after her award was handed down, the second respondent handed
down a variation ruling in which the costs order was amended to reflect the
costs order as “[third respondent’s actual costs are R44,004.00 and the [first

respondents costs are limited to disbursements”.



[35]

[36]

[37]

[38]

The issue of costs does not appear from the record to have been dealt with at
all. It is also unclear as to what led the second respondent to quantify the
amount of the third respondent’s costs. If the third respondent “enjoins” its
arbitrators to consider the issue of costs, fairness dictates that this issue
should be brought to the parties’ attention to allow them to argue the issue.
Likewise, this applies equally if the arbitrator intends to exercise her discretion
in terms of section 138. This from the record did not happen.

The duration of the arbitration that was in no small meas ue to all parties
second respondent to take heed of the require
“determine the dispute fairly and quickly, ... deal wit ial merits of

the dispute with a minimum of legal formaliti

s that the parties
atter nor of the arbitration.

D H Gush
Judge of the Labour Court of
South Africa
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