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[1]

2]

[3]

This is an application to dismiss an application to review and set aside the first
respondents’ arbitration award filed by the applicant on 25 August 2011. It is

based on what the third respondent referred to as the applicant’s

Labour Court of South Africal (the Practice
applicant filed an application for condonatio

affidavit. The third respondent did not file a

ad been filed upon receipt of

the notice of set down on 5 Februa he dismissal application had

nt who did not forward it to the applicant’s

licant had been engaged in settlement

gotiations from the third respondent. In addition,

were arranging the rescheduling of the

e factual background to this matter is that in 2007 the applicant conducted
a restructuring exercise which resulted in the demotion of the individual third
respondents (the respondents). The third respondent referred an unfair labour
practice dispute to the second respondent regarding the respondents’
demotion. On 25 June 2010, the first respondent issued an arbitration award

in which she found in favour of the third respondent. She ordered the

1 April 2013.



[4]

applicant to, inter alia, place the respondents in their former post level 6
positions with effect from 1 July 2010. On 25 August 2011, over a year after
the award had been issued, the applicant filed an application to have the
award reviewed and set aside. On 14 September 2011, the second

respondent filed with the Registrar of the Labour Court (the Registrar), a

during the arbitration proceedings, 2 compact discs and a porti

respondent’s hand written notes. On 16 September 2011 the

@ seeking the

befare the complete

applicant to comply with Rule 7A (8) of the Labour Co
On 2 November 2011 the third respondent filed
oppose the review application. On 10 Februa
record of the arbitration proceedings was file applicant filed a notice in

terms of Rule 7A (8).

On 24 March 2012 a directive was iSsued for the applicant to comply with the
Registrar’s notice of 16 September 2 28 August 2012, as a result of
ith the directive of 24 March 2012, a further
applicant to show cause on 16 November

hould not be dismissed for failure to comply

ned out to be only a portion of the record.

n 16 November 2012, when the applicant was required to show cause why
its review application should not be dismissed, its attorney blamed the
correspondents they relied on for failure to file the record and not conveying
the court directives to his firm. Mr Ximbi, the applicant’s attorney, took it upon
himself to oversee the process of compliance. In a judgment handed down on

21 November 2012, the applicant’s review application was not dismissed and



the applicant was ordered to file a complete transcript within 14 days and a
fresh notice in terms of Rule 7A (8). A meeting to reconstruct the record
scheduled for 5 February 2013 had to be postponed because the applicant’s
attorneys received the notification only on 4 February 2013. They could not
approach Mr Guleni (Guleni) who represented the applicant at arbitration and
ft the
failed

could assist in the reconstruction of the record exercise as he ha

applicant’'s employ. The third respondent submitted that aft
meeting of 5 February 2013, the applicant made no atte
record filed by 18 May 2017 when the founding affidavit wa

[6] The applicant submitted that its attorneys made numero e calls and
wrote letters to the second respondent requesting t cheduling of meetings

letters dated 7

for the reconstruction of the record. It attache
December 2012. In a letter dated 22 Mar e applicant’s attorneys
confirmed their visit with their coungél to the d respondent’s premises
on 28 February 2017. They furth€k requested records in respect of the

respondents’ cases.

lidity of the review application on the

[7] The third respondent, a

[8] further submitted that the review application should be
it was launched in 2011 as a stratagem to frustrate compliance
arbitration award. The applicant disregarded court directives and a
dgment to pursue its review application. It took no steps to pursue the
iew application for 4 years. The applicant denied being supine and
submitted that it illustrated its efforts to have the record reconstructed but was
let down by the non-cooperation of some respondents. It further relied on the

settlement negotiations held in October 2017 and January 2018.



[9]

[10]

[11]

In Sishuba v National Commissioner of the SA Police Service? the court
referred with approval to authorities in which it was held that there are two
principal reasons for the court to have the power to dismiss a claim at the
instance of an aggrieved party on grounds of unreasonable delay. The first is
prejudice to the parties and the second is that it is both desirable and
important that finality be reached within reasonable.

succeed in refuting the third r
inordinately in prosecuting the revi

The applicant cannot be fa

phone calls and aquesting a date for the reconstruction of the

record was

A ter which the applicant sought to rely on in disproving the

claim that it is dilatory in prosecuting the review application was
n 22 March 2017. It confirms the visit by the applicant’s attorney and
unsel to the second respondent on 28 February 2017 and requests records
the respondents’ case. It is silent on the reconstruction of the record. Other
than addressing a letter to the second respondent on 21 February 2013
requesting reasonable notice of the reconstruction of the record, the applicant
provided no proof of steps it took to prosecute the review application before
the visit of 28 February 2017 which is referred to in the letter of 22 March
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2017. The applicant's explanation for the delay supports the third
respondent’s version that for 4 years after the letter of 21 February 2013 was
written, the applicant took no steps to pursue the review application. The
applicant’s 4 year delay is rendered serious by its attorney’s undertaking to

oversee compliance with the Rules and directives as well as the judgment of

transcript of the arbitration proceedings and a fresh Rule 7A (8)
14 days. The applicant failed to act either with the urgency rgfi
judgment or the necessary diligence in prosecuting its revi @ ICation. The

October 2017 and January 2018 do not sanitise
review application for 4 years. The delay is i i ithout reasonable

explanation.

[12] of the Labour Relations
resolved expeditiously. The

, effectively supports the third

not enjoying theijk ri of the arbitration award for no valid reason.

application. The applicant is responsible for any
er as a result of this application being granted. In the
ovember 2012, the applicant was afforded an opportunity to

e review application it filed on 25 August 2011 to finality. It

e applicant’'s unexplained excessive delay in prosecuting the review

application justifies a costs order in favour of the third respondent.

[14] Inthe premises the following order is made.

3 Act 66 of 1995 as amended.



Order

1. The late filing of the answering affidavit is condoned.
2. The application to review and set aside the first respondent’s arbitration award
under case number ECD050913 dated 23 June 2010 is dismissed with costs.
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