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Introduction

[1] On 10 September 2018, the first respondent (SASBO) on behalf of the
employees gave the applicant (SBV) a strike notice which was later withdrawn.
On 11 September 2018, SASBO issued a new strike notice in terms hich it

demanded the following:

‘RE: 48 HOURS’ NOTICE OF PROPOSED INDUSTRIAL AC

Demand 1
3.1 SBV entered into a collective agreement om, salary | ases with SASBO
on 1 September 2017.

3.2 From the outset it was the unders

Q
—

greement with any
other union will not be on more fa
SBV and SASBO.

3.3 Subsequently, SBV enter@d into angagreement with another union on

s as agreed to between

terms more favourable than s recorded in the agreement with

judice suffered by SASBO in the loss of

arity in treatment as a recognized union within SBV.

[2] se to the SBV’s filing of this application, the parties legal

tives, entered into an agreement, terms of which are as follows:

1. The applicant shall approach this Honourable Court for a declarator order,
effectively seeking a declaration as to whether the strike notice dated 11

September 2018 would be protected or not.

2. The said application would be heard at 10HOO on Friday, 14 September
2018.



[3]

[4]

3. The First Respondent undertook not to commence with strike action until
such time that the Honourable Court has pronounced on the said
application’.

On 14 September 2018, the matter was postponed to 18 September, 2018 to

afford the applicant an opportunity to file its replying affidavit.

Prior to considering the issues that gave rise to the dispute,
summarise the facts that form relevant background to the @

parties.

Material Background

[5]

[6]

[7]

[8]

[9]

SBV currently employs 6043 permanent emplo Ol these employees, 1549
are SASBO members and 3098 are
(MTWU). SASBO enjoys both organisational

terms of a Recognition and Procedura

s ofgMotarT ransport Workers Union
hts and recognition at SBV in
ent concluded on 22 May 1991

(the Recognistion Agreem

On 1 September 2017,
and 2018 Salary

terms and cg

SASBO, signed a Collective Agreement — 2017
h age Agreement) regulating, amongst others

oyment, including wages for a period between 1

017, SBV and MTWU concluded a one-year collective
agr MTWU agreement) effective from 1 October to 30 September

26 May 2018, SASBO addressed a letter to SBV declaring a dispute in terms

e provisions of the Recognition Agreement. SBV responded to SASBO in a
letter dated 1 June 2018 disputing the declaration. It proposed that a meeting
between the parties be held on 8 June 2018.

SBV and SASBO convened a meeting of the Standing Joint Committee as

required by the Recognition Agreement on 8 June 2018. The parties were unable



[10]

[11]

[12]

to resolve the dispute. On 8 June 2018, SASBO referred an alleged dispute of
mutual interest to the Commission for Conciliation, Mediation and Arbitration
(CCMA) under case number HO250-18.

The conciliation was set down for hearing on 5 July 2018 and at the cogciliation

sioner Mduduzi
Khumalo issued a ruling dated 17 July 2018
alia, he ruled that the CCMA had jurisdictio

dispute existed and fell within a categ

s of which, inter
th the matter, SASBO’s
intefest and the matter should

be enrolled for further conciliation.

On 26 July 2018, SBV addr a letter ASBO in terms of which it stated,

inter alia, that:

2.

nciliation meetings on matters which are governed by the provisions of

e Collective Agreement.

Furthermore, and [SBV] wish to place on record that, since this dispute
has been settled by the Collective Agreement, [SASBO] and its members
are prohibited under section 65(3)(a)(i) of the Labour Relations Act, 66 of
1995, from engaging on a strike in support of this demand. Any
employees who participate in unlawful strike action will be subject to

disciplinary action’.



[13] On 13 August 2018, SBV instituted a review application in respect of the Ruling
under Labour Court case number JR 1595/18 on the basis that, inter alia, the
commissioner committed an error of law in finding that the CCMA had jurisdiction

to adjudicate the dispute.

[14] A conciliation meeting in respect of SASBO’s dispute was set dow

Agreement. Instead SBV sent Ms Jessica Braum, an
offices of its attorneys of record, Webber Wentzel,
any certificate of outcome. The commissi
resolution indicating that SASBO may r
basis of this certificate that SASBO s

[16] It is common cause that SASBO and it rs seek to embark upon a strike
in pursuit of two demand rded in the second strike notice. These two

demands are central imation of whether the strike would be

protected or whether it wolld in contravention of the provisions of section 65

[17]

(e opposite.

li le law and analysis

[18] Section 64(1) provides as follows:

‘64. Right to strike and recourse to lock-out

1 Act 66 of 1995 as amended.



(2) Every employee has the right to strike and every employer has recourse
to lock-out if -
(a) the issue in dispute has been referred to a council or to the
Commission as required by this Act, and
(1) a certificate stating that the dispute remains unre

been issued; or

(ii) a period of 30 days, or any extension of that perio

(b) in the case of a proposed strike, a urs ‘notice of the

een given to the

(i)

(© [ 3 proposed lock-out, at least 48 hours ‘notice of the

n that is a party to the dispute , or, if there is no such
e union, to the employees, unless the issue in dispute relates
a collective agreement to be concluded in a council , in which

case, notice must have been given to that council; or
) in the case of a proposed strike or lock-out where the State is the
employer, at least seven days' notice of the commencement of the
strike or lock-out has been given to the parties contemplated in

paragraphs (b) and (c).’

[19] Section 65(3)(a)(i) provides as follows:

3) Subject to a collective agreement, no person may take part in a strike or a



lock-out or in any conduct in contemplation or furtherance of a strike or

lock-out -
(a) if that person is bound by -

0] any arbitration award or collective agreement that regtifates the

issue in dispute; or.’

rohibited

e notice. This

[20] The crisp question for determination is whether SASBO and jt
from striking in respect of the demands as recorded in
issue thus requires a careful engagement with the two de he first question is

whether both demands were referred to conciliation.

Were the demands conciliated?

[21] SASBO submitted that a bona fide an

relation to the question whether its

ct exists on the papers in
recorded in the second strike
notice were conciliated. It re the decision of Kwa-Zulu Natal
Tourism Authority and asa? in support of its submission that the
factual dispute ought t

the applicant’s. SBO’s submission is that it unambiguously

a n clause 7 thereof and it states as follows:

‘Disputes Procedure

7.1 For the purposes of this agreement a dispute shall have arisen when the
appropriate Company procedure or negotiating procedure has been
exhausted and a dispute has been declared.

7.2 in the case of a dispute the following procedure shall apply:

2[2016] 11 BLLR 1135 (LAC); (2016) 37 ILJ 2581 (LAC).



7.2.1 Declaration of dispute

The aggrieved party shall declare a dispute in writing and shall furnish full
particulars of the dispute to the other party (the answering party). Such
notice shall set out the nature of the dispute and the proposed terms of
settlement required.

7.2.2 Answering Statement

Within 7 (seven) days of receipt of the declaration_of dis , the

answering party shall serve on the aggrieved n answering
statement in which it shall respond in detalil

statement of dispute and shall further set out a of the party’s
position in regard to the solution required.

7.2.3 Meeting of the parties

If the dispute remains unresolvedyithe aggrieéved party shall convene a
meeting of the Standing Joi
receipt of the answering the event of the meeting failing to

resolve the dispute the determine whether to refer the

rty’s may agree to reduce or extend any time
e referred to in Clause 7.

r meeting of 20 April 2018 and 4 May 2018 refers.

We hereby declare a dispute in terms of clause 7 of the Recognition Agreement
between the parties, this is relation to the Salary Negotiations of the review
period 2018-2019 and following failed attempts made by the parties to try and

reach an agreement on the aforementioned matter.



We place on record that we remain open to negotiations and the union will

seek external remedy as a last resort.

We await SBV’s response, together with the proposed meeting date/s and

time/s for the holding of the dispute meeting/s.’

[24] SBV’s response recorded as follows:

‘1

[25]

SASBO'’s dispute declaration of 26 May 2018 refers.

We confirm that the 2018 salary increases are y t llective
agreement that SBV and SASBO concluded o ember 2017.

was 3.8%. The salary in fo § therefore 8.5% as per 1

September agreement. Only the distfibution of the 8.5% salary increases

per performance appraisal r is to be determined in 2018.

greement takes place on either Friday 8 June or Tuesday 12 June 2018
10:30 at SBV’s House.’

rral to the CCMA, SASBO describes the dispute at paragraph 3 of its

referral form as follows:

‘The parties are engaged in Annual Remuneration Negotiations and have not

been able to reach an agreement. The Union declared a dispute as per the

Recognition Agreement between the parties. An internal dispute meeting was

held in accordance with the Recognition Agreement, to no avail. In line with the

dispute resolution procedures stipulated in the Recognition Agreement, the Union
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has accordingly decided to refer the matter to the CCMA for
conciliation/mediation as per section 64 of the LRA’.

[26] As aforesaid, the applicant raised a preliminary point challenging the CCMA’s
jurisdiction. In his ruling, the commissioner summarised the background to the

dispute as follows:

‘BACKGROUND

[5] SBYV is in financial services and in the main provid

Relations Act 66 of 1995.
[6] In September 2017, the parties
collective agreement on terms

collective agreement was t

[7] In terms of the collective agreemenfiSASBO was the only Trade Union
organized at the employer. everduring the wage talks a new player
had entered th

hich reduced the level of representation of the
respondent. decided to engage the two trade unions

individually oses of wage negotiations. SASBO concluded its

able with regards to minimum wage and this prompted the applicant

seek the review of certain terms of its collective agreement. SASBO
ubmitted demands to SBV, which the employer presented to its
principals who was not keen to entertain the demands. This
communicated to the union (SASBO), that led to the mutual interest

dispute being filed with the Commission.’

[27] The commissioner further summarised arguments on behalf of SABO as follows:
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12] SASBO gave extensive background to the matter, largely restating what is
contained in the collective agreement. He confirmed that the Trade Union
was fully mandated to conclude same by the members and that this was
done relying on available information. He sought to blame the information
obtained from the employer and that it resulted in the unionccepting

[13] [ ement,
bour formation
ment entered into
rse effect on their
her labour formation were
about R700. This resulted
urther that the increase in cost
made by the Trade Union in the

[28] From the reading of gthe er's ruling and the evaluation of the

between the parties, it appears that both

ormed part of the unresolved dispute between the
ately referred to the CCMA. SVB’s contention that the

embers from engaging in a strike in respect of their dispute. Clause 1.1 of the

Wage Agreement provides that:
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‘The Parties have been engaged in negotiations regarding the review of
salaries and overtime arrangements for the Bargaining Unit for the period
1 July 2017 to 30 June 2018.’

[30] Clause 1.3 of the wage agreement provides that “the parties have concluded
their substantive negotiations for period 1 July 2017 to 30 June 20 and the

parties have reduced their agreement to writing as set out below”.

[31] Clause 9 provides as follows:

‘Full and Final Settlement

This Agreement will amend all current existingfdterms and conditions of

employment of all employees refer ment, and will constitute a
full and final settlement of all d proposals made by the Union on
behalf of its members in respect of wages for the duration of this

Agreement.’

[32] And clause 13 provides

arity treatment

lation to the first demand, SASBO seeks “parity in treatment.” In this regard,

ASBO demands that, to an extent that SBV entered into a collective agreement
on salary increases with MTWU on terms more favourable than the terms of the
agreement with it, these terms must apply to its members as well. SASBO

effectively demands for increased wages for its members. The demand is made
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despite the existence of the parties’ collective agreement that regulates minimum

wages and wage increases.

[34] This seeks to reopen a matter already regulated by the collective agreement

entered into by the parties during the term thereof. | agree with SBVgthat this

[35] It follows that section 65(1)(a) prohibits SASBO
first demand.

[36] From the reading of the

increases based

for the year

e

records th

ear 2 of the Agreement 1 July 2018 to 30 June 2019

v Salary (RFI) increase FOR 2018
V e The 1 July 2018 salary (RFI) increase for each performance appraisal

rating will be agreed by the Parties in May 2018 once the distribution of
the 2018 performance appraisal ratings for the Bargaining Unit
employees is known.

e The cost of 1 July 2018 salary increases for the Bargaining Unit will be
equal to CPI + 3.0% (based on the March 2018 CPI), unless:
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o CPI + 3.0% is higher than 8.75% in which case the cost of the
2018 salary increases will be capped at 8.75%; or

o CPI + 3.0% is lower than 8.5% in which case the cost of the 2018
salary increases will be capped at 8.5%.

5.2.2 Salary scale increases and minimum salaries for 2018

. il e to R11 000.00
n Officer (ASPO)

scale minimum once they have attained two years’

is agreed that the difference between the minimum

from 95% to 1005 from 1 July 2018, when the difference in these
i salaries will be abolished.
ew employees who were employed after 1 December 2017, whose
alaries are below the new scale minimum will move to the new scale
minimum.

e Employees who were employed before 16 December 2017 will receive a
performance based RFI increase on 1 July 2018, as reflected in clause
5.2.1 above.

e Salary scales relate to minimum RFI. The salary scales do therefore not

apply to Ex-Absa employees, Ex-Standard employees and ATM

Consultants who are remunerated on a Cost to Company basis.



[37]

[38]

[39]

[40]
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SBV sent a correspondence to SASBO dated 15 August 2018 stating, amongst
others, that:

‘The only outstanding matter to be implemented for 2018 is the distribution of

wage increases in accordance with clause 5.2.1 of the Collective Agreement.

has been attached to this letter...’
SASBO, on 17 August 2018, in its response to the af
stated that:

‘We advise that we are following the process and ar@preparing for our members

to embark on legally protected strike aetionVGih, supportof the following demands:

1. That the quantum for 2018\salary in€reases be 8.75% and not 8.5% -
distribution based_@f,perform e deliberated on once the quantum

@ d in addition...’

d that the distribution of the increases according
to the performanc praisaliratings have not been agreed between the parties.
SBV contengé

has been agre

It is apparent from the

as consistently refused to engage with it in respect
diimplementation of performance based increases. Although
es that the issue would be agreed between the parties in
5 silent on either party’s respective rights in the event of failure to

ement.

BO submitted that to the extent that the agreement provides that the terms
theyeof are in full and final settlement, the agreement contains all the provisions

greed on by the parties and that the parties waived their rights to rely on any
alleged provision not expressly contained in the agreement, SBV’s claim to any
right to summarily implement on the issue does not derive from the agreement.

This is a fair proposal.



[41]

[42]

[43]

Order
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| agree with SASBO that in the absence of such agreement and any express
mechanism to resolve this issue, the only available mechanism would be to
resort to proverbial power play. As such, the planned strike in support of the

second demand should therefore be declared protected.

In the premise, SASBO’s second demand, being the demand€lating to
performance-based distribution of salary increases, is a demand upon which it is
entitled to call upon its members to strike. SASBO, howeverg€anng@t continue to

d from its list

persist with both demands that it has made if it decides to proceed with its
intended strike, the first demand of parity treatment must b &

of demands as it is not entitled to call upon its me rs to stiike in respect of

that issue.3

Accordingly, | make the following order;

1. The strike action callg the first reSpondent in support of its demand

parity tréa is declared unprotected.
by the first respondent in support of its second

formMance-based distribution of salary increases is

der as to costs.

D. Mahosi

Judge of the Labour Court of South Africa

3 See: Unitrans Fuel and Chemical (Pty) Ltd v Transport and Allied Workers Union of South Africa
(TAWUSA) and Another (2010) 31 ILJ 2854 (LAC)
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