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Introduction



[1] The Applicant seeks to review and set aside an arbitration award issued on 18
August 2016 wherein the Third Respondent (the arbitrator) found the First

Respondent’s dismissal substantively unfair and ordered his reinstatement.
[2] The First Respondent (the Respondent) opposed the review application.

Background facts

[3] The Applicant employed the Respondent for a period of 19 yeats,and hisYast

position was that of ‘Specialist Auditor’. The Respondent ged wit
misconduct relating to assault and fighting whilst on d ent
was dismissed on 2 February 2016 after he was found gui aulting a

co-worker, Casper Visser (Visser) on 8 October

[4] The Respondent subsequently referred an issal dispute to the

Second Respondent the Commissi or ion, Mediation and
Arbitration (CCMA) and the dispute Was arbiffated on 11 July 2016 and 1
August 2016.

The evidence adduced:

[5] The issue to be decide arbitrator was whether the Respondent’s

dismissal was substantively fair as procedural fairness was not in dispute.

[6] It is evident} anscribed record that the Respondent conceded that a
dok place and that he also conceded the extent of the
that his case was that his conduct was justified in the form of
A sanction of dismissal would be justified and fair, but in this
he fairness of the sanction of dismissal was challenged in view of

fact that the Respondent acted in self-defence.

[ appears that the incident was sparked by a question from Mr Visser as to
what the Respondent wanted from Mr Visser's wife’s Facebook account and
what he was doing on her Facebook page. Mr Visser uttered threats to beat
up the Respondent. It was common cause that following the threats made by

Mr Visser, the Respondent hit him in the face and he bled as a result of this. A



[8]

[9]

[10]

[11]

supervisor intervened and separated them. Whilst there was still an exchange
of words shortly afterwards, the situation subsequently became diffused.

It was also common cause that Mr Visser's cheekbone below his right eye

was cut in the altercation and he received stiches for that injury.

her supervisor, Joe, and toldghim that p are fighting. Joe came to the

scene and he separatec d stood between them. The Respondent

tried to hit Mr Visser a mination, many questions were posed

to Ms Mosoma in ggspect the altercation took place.

Ms Steinmg 8 October 2015 at around 07:10 she was sitting

outside in area and playing a game on her cellular phone. Mr

» the Respondent came down the stairs from the first floor. Mr Visser

painted at the Respondent and he uttered the same swear words towards the
spondent. Ms Steinman testified that she stood up and walked very fast to
leave the smoking area and to go inside. As she swiped her card to go inside,
the Respondent was approaching and he walked towards her. They were
almost next to each other when he turned around and she heard Mr Visser
from behind her asking the Respondent what he was doing on his wife’s

Facebook page. She just walked on and took the lift to go up. In cross-



[12]

[13]

examination Ms Steinman explained that from what Mr Visser said, she
understood that he wanted to fight with or assault the Respondent and when
she saw the Respondent coming down the stairs, she wanted to take him
away by telling him to go upstairs with her. When she met the Respondent on
her way into the building, she did not tell him about what might happen and
that he should go upstairs as there was no time to do so. Ms Stgihman

testified that she did not hear Mr Visser slapping the Respondent o ck.

ran

of an argument between them and that MrgV ding and was
holding a flask and two cups. He explained t standing between the
two and that the Respondent tried to£0me be to move closer to Mr
Visser and he had to separate them@Mr Mhlehgane asked Mr Visser what

was going on and Mr Jsser a d that nothing happened,

e was bleeding. After that, the Respondent
into the lift. Mr Mhlengane thereafter

er, Ms Natasha van Niekerk.

ional and explained to her that he was in a fight with Mr Visser and it
pened when he went downstairs to meet another person and Mr Visser
reamed at him and uttered swearing words. The Respondent said that he
felt a push from behind and he felt threatened and he reacted by turning
around and he punched Mr Visser. The Respondent explained that Mr Visser
asked about him being on his wife’s Facebook page and the Respondent
explained that he did not even know Mr Visser's wife and he had to defend
himself by punching Mr Visser.



[14] Ms Andrew testified that the feedback she received after the disciplinary
hearing was that at the hearing, it was denied that there was a fight and that
the Respondent’s version was that Mr Visser fell and that the Respondent

helped him up, but that there was no fight.

[15] Ms Andrew was referred to the outcome of the disciplinary hearing whege the

‘employee’s version’ was captured as follows:

[16]

17] TRe Respondent did not tell the truth, which is in direct conflict with the SARS
ode of conduct and the integrity that is required of its employees. The
Respondent was not truthful, his integrity is questionable and it seriously
compromised the trust relationship. Ms Andrew explained that where an
employee cannot be truthful and trustworthy and where integrity is not intact, it

would be very difficult to have such an employee in the department.
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[19]

[20]

In cross-examination, Ms Andrew testified that she believed the Respondent’s
version as he conveyed it to her on the day of the incident, but she expected
him to be truthful and keep to his version and to show remorse. If he had done
that, she could have supported him, but in a case where he changed his
version to something different, she was disappointed and the trust relationship
had been compromised. Ms Andrew explained that she expec the
Respondent to tell the truth and to show remorse for the way he re s he
is a senior official and had to show maturity in dealing with m in a

that is acceptable in workplace standards.

It was put to Ms Andrew that in the disciplinary hearing, th dent and

Mr Visser were represented by a PSA representative@and theyWere informed

by saying that there was no incident
disciplinary hearing. Ms Andrew expl
of the process where facts c

made.

e stood up and came through the door and he greeted
would walk with her towards the lift. He turned around to

e window and he collided with the window and his spectacles fell.
Visser went on his knees to pick them up and when he stood up, he tried
it the Respondent with the flask he was carrying. They approached the lift
and at the time had a discussion about Mr Visser's allegations that the
Respondent was on his wife’s Facebook page. Mr Mhlengane came to the
scene and he asked Mr Visser what was going on and Mr Visser responded
by saying that nothing had happened and Mr Mhlengane asked him as to why
he was bleeding. The Respondent testified that he told Mr Mhlengane that



[21]

[22]

[23]

they had an altercation and at that point Mr Visser made further threats
towards him and Mr Mhlengane took him to the other side and pushed him
away from the Respondent. The Respondent walked closer to Mr Visser and
said that he should execute his threat there and then. Mr Mhlengane then

separated them and told them that they are grown-ups and that they should

supervisor but could not find him, where after he reported the incj

Andrew. Ms Andrew told him to calm down as the employer wi

employer. Mr Ras said that the emplgyer has
police, did not provide medical evidefice and that there was nothing on the

video footage. Mr Ras said that,the Res has the right to remain silent

s Andrew’s testimony, the Respondent stated that he is not a

on because he made a full disclosure to her shortly after the
nd if he had a disciplinary hearing, separate from Mr Visser, he
uld have testified what he testified in the arbitration and he would have
ed Ms Andrew as his witness. He testified that the fact that the two cases

(his and Mr Visser’'s) were heard together, changed everything.

The Respondent explained his understanding of self-defence and testified that
in this instance it was not really an issue of self-defence, but rather a case of

impulsive reaction.



[24]

[25]

[26]

[27]

On his version the trust relationship is not broken for the reason that the
employer has not called any taxpayer or any other person to testify that there
was havoc in the lobby. This testimony is indicative of the fact that the
Respondent did not grasp the reasons why the Applicant stated that the trust
relationship was compromised. It was not because of the events in the lobby,
but because of what transpired in the subsequent disciplinary hearing.

In cross-examination, the Respondent confirmed that he elected Mr'Ras ct

on his behalf and that he gave him a mandate to repr at t
disciplinary hearing. He testified that he trusted Mr nd
accepted that he would act in good faith. He later realised t as did not

act in his best interest.

The Respondent conceded that he accepted the advicgynot to testify and that
he did not dispute or counter an untru ionithat was put on his behalf. He
conceded that he had a choice to tell his sideé of the story, but elected to

remain silent and accept the false ver th as put forward. He testified

that he acted on good advi he remained silent.

have represente

not need to

d the employer wanted to get rid of him, regardless and at no
nt has the Applicant indicated that if he had come forward and testified
estly, he would be forgiven. The Respondent said that everyone would
emain silent knowing the Applicant’'s agenda and he kept quiet at the

disciplinary hearing to protect himself against the said agenda.

The arbitrator’s findings

[28]

The arbitrator found the Respondent’s dismissal substantively unfair. He

found that the only witness to the incident of the assault, Ms Mosoma,



presented a version that was not supported by the video footage or the
evidence of Mr Mhlengane. The arbitrator found Ms Mosoma to be an
incredible witness who tried to portray the Respondent as an aggressor who

kept trying to punch Mr Visser.

[29] The arbitrator found the Respondent to be a more credible witness

Respondent’s reaction during the incident on 8
instinctive response to being attacked ang e

defending himself.

[30] The arbitrator recorded that the ifAcident ere Mr Visser pushed the

Respondent and where he responde selfsdlefence happened so quickly
that no one had actually se t had happened. The Respondent’s actions
in the incident could not ve prejudiced the Applicant’s or the

Respondent’s image in er. The arbitrator found that the Respondent
t he did not commit any misconduct, did not

assault and therefore dismissal was not an

[3 It is trite that a party who seeks to review an arbitration award is bound by the
grounds for review contained in the review application, subject to one
qualification namely that the Court is obliged to deal with a point of law

apparent from the papers?.

1 CUSA v Tao Ying Metal Industries and Others (2008) 29 ILJ 2461 (CC) at paras 67 and 68.



[33]

[34]

[35]

[36]

[37]
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In Northam Platinum Ltd v Fganyago NO and Others? it was held that:

'In my view, the law is very clear that a ground for review raised for the first
time in argument cannot be sustained. The basic principle is that a litigant is
required to set out all the material facts on which he or she relies in
challenging the reasonableness or otherwise of the commissioner's award in
his or her founding affidavit.

In casu, the Applicant raised one main ground for review.

The ground for review as set out in the Applicant’s foundig davit a

repeated in the supplementary affidavit is that the arbitra

finding the Respondent exercised his

right to remain silent wh allowed a false version to be put on his

It is evide Icant’s founding and supplementary affidavits no

issue is ta arbitrator’s findings on the substantive fairness of the
sal. In its heads of argument however, the Applicant
raiset oduced arguments on the assessment of conflicting versions
rator’'s conduct in this regard and the fact that the misconduct in
stion” constituted a dismissible offence and that the requirements of self-
defence had not been met. These issues were not raised as grounds for
view and the Applicant cannot be allowed to introduce those in argument.
Even if there were merit in these issues, they were not raised and cannot be

considered by this Court sitting as a review Court.

2 (2010) 31 1LJ 713 (LC) at para 27.


http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Binlj%7D&xhitlist_q=%5Bfield%20folio-destination-name:'y2010v31ILJpg713'%5D&xhitlist_md=target-id=0-0-0-124789
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Binlj%7D&xhitlist_q=%5Bfield%20folio-destination-name:'y2010v31ILJpg713_p27'%5D&xhitlist_md=target-id=0-0-0-125413
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[38] The Applicant is bound by the ground for review as raised in its papers before
Court.

[39] | have to deal with the merits of the review application within the context of the

test that this Court must apply in deciding whether the arbitrator's decision is

reviewable. The test has been set out in Sidumo and Another v Rustenburg

[40] The test is thus whether the decision reached by the,arbitrat@y is ©ne that a

th€ material and

oroceedings.

[41]

[42] [ ion put forward during the disciplinary hearing is

[43] wthere is merit in the Applicant’s ground for review.

44] | Say so for a number of reasons: The evidence before the arbitrator was that
e Respondent’s representative put forward a false version on his behalf

during the disciplinary hearing, that the Respondent mandated the
representative to act on his behalf, that he accepted the advice he received

and that he was present and kept quiet when the false version was put

32007 28 ILJ 2405 (CC) at para 110.
4 Maepe v CCMA and Another (2008) 29 ILJ 2189 (LAC) at para 6.
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forward. In fact, it was put on the Respondent’s behalf that they were informed
that the employer did not have video footage of the incident and had no
withesses who could testify as to what transpired and that the Respondent

and Mr Visser tried to keep their jobs by saying that there was no incident.

[45] In response to this, the Applicant’s case was that it found the two ve

integrity that is required of its employees. The Respon
his integrity is questionable and it seriously compr
relationship. The Applicant was clear that it would be

individual in its employ.

[46] In considering this issue, the arbitrato d pplicant’s claim of a
breach in the trust relationship, isimisplacgd. This is so because the
Respondent was never charged for Being onest and to bring up his

dishonesty after the fact, i ropriate. The Respondent did not testify in

RQ, part in the concocted story that was

[47] arbitrator could find no reason not to re-instate the Respondent

spectively.

[48]" The arbitrator indeed committed a gross irregularity when he failed to consider
the facts presented to him in respect of the trust relationship and the

continuation of an employment relationship.

[49] The Respondent was not an innocent bystander when the concocted story

was presented at his disciplinary hearing in order to save his job. The
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Respondent is a well-educated adult who mandated his representative to act
on his behalf, he accepted the advice he received and he was present and
kept quiet when the false version was put forward and the conduct of his
representative, must be attributed to him®. This conduct clearly indicates a
planned and premeditated stratagem akin to a ‘catch me if you can’ approach
and showed the intention to mislead the employer. The arbitrator’s findjgg that
the Respondent had no part in the false version that was put for iS not

supported by the evidence and is wrong in law.

[50] The arbitrator’s finding that as the Respondent was never c ing

dishonest, and therefore that it was inappropriate to he fact, is

disconnected with the evidence. The Respondent’s nly occurred
at the disciplinary hearing and to criticize thefe charging him
for being dishonest, is in the circumstanc propriate and in total

disregard of the evidence presented.

[51] The arbitrator misconstrued the issue ad t@’'determine in this regard. The

issue was not whether th ondent was charged with dishonesty but

rather whether the emp asonably be expected to employ a

dishonest person. The the Respondent was not charged for being

rel issue of relief.

[52] s'‘@ftactor to be considered by the arbitrator in deciding the appropriate
ef and in applying section 193 of the Labour Relations Act® (LRA), which
ignored and failed to consider on the basis that the Respondent was not

harged with dishonesty.

[53] The arbitrator further found that Ms Andrew was not in a position to make a

judgment call on the Respondent’s trustworthiness solely on the basis of what

5 Old Mutual Life Assurance Co SA Ltd v Gumbi [2007] 4 All SA 866 (SCA) at para 20.
5 Act 66 of 1995 as amended.
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[55]
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she read about the disciplinary hearing, having not been present there at all
and unaware of what was said. This finding is also disconnected from the
facts placed before the arbitrator. Ms Andrew testified about the version the
Respondent gave her shortly after the incident and she read from the

outcome of the disciplinary hearing what the version at the disciplinary

not clear why the arbitrator found that Ms Andrew was unable to
view on the trustworthiness of the Respondent merely because

present at the disciplinary hearing in circumstances where @

There were indeed valid reasons presented to the itratofithat militated

against the reinstatement of the Responden at there were

no reasons not to reinstate, is unreasonable.

The arbitrator found that the Respondent’s dismissal was substantively unfair

as he acted in self-defence and that was not appropriate. | have

he Court has a broad discretion to make orders for costs according to the

requirements of the law and fairness.

In my view this is a matter where the interest of justice would be best served

by making no order as to costs.



[59]

Order:
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In the premises | make the following order:

ordered the retrospective reinstatement of the First R

reviewed and set aside;

The part of the arbitration award referred to |

with the following order:

"The Applicant is ordered to pay the FifSt Respogdent compensation equivalent to
12 months' remuneration calculated at rate offpay at the time of his dismissal

within 14 calendar days.’

There is no order as to ¢

Connie Prinsloo

Judge of the Labour Court of South Africa



16

Appearances:

For the Applicant: Ms J Ewang of Hogan Lovells (South Africa)
Inc Attorneys

For the First Respondent: Advocate J Campanella

Instructed by: T C Hitge Inc Attorneys



