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JUDGMENT

B CORBETT CJ:
The respondent is a public company, which -carries

on business as the maﬁagement company of a unit trust scheme
In the course of its

known as the 014 Mutual Unit Trust.
During the 1981 income

business respondent deals in shares.
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tax vyear respondent entered into twoe share transéctions
which have given rise to a dispute between respondent and
appellaﬁt, the Commiss;onef for Inlgnd  Revenue ("the
Commissioner"), as to how fespondent- should properly -be
assessed to income tax.for that tax year. This dispute was
resclved in favour of respondent by thF. Cape Income Tax
Special Court, against whose decision appellant now appeals

{with the necessary leave) directly to this Court.

One of these transactions related to shares in a
public company called Tollgate . Holdings Limited:
{"Tollgate"), which ;s listed on the Johanﬁesburg ‘Stock ¢
Exchange ("JSE"). In Februafy 1981 and for reasons wﬁiéh
need not be canvassed the directors of Tollggte conceivgd
and announced a scheme which was designed to return ta
shareholders surplus cash in the coffers of the cémpany.
The scheme involved the surrender by Tollgate shareholders

of each of their existing ordinary shares in exchange for-
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one new ordinary share and one "A" ordinary share, each of
no par value (such sur;ender to commence as from & March-
1981); the listing of the néw and “A" ordinary shares on
the JSE (as from 9 March 1981i; the declaration on 2 Apr;l
1981 of a dividend of 220 cents per share to the holders of
"A" ordinary shares registered as such on 24 April 19»8'1;
the aufomatic conversion of thé "A" ordinary shares into "A"
redeemable preference shares, also on 24 April 1981; the
redemption forthwith of the "A" redeemable preference shares
at 50 cents per share; the delisting of the "A" ordinaryJ
shares; and on 30 April 1981 the payment to shareholdefs of
the dividend~plus-redémption. moneys of 270 cents per "A"
ordinary share against surrender of the share certificates,
This scheme was approved by 'éhareholders ;t a general

meeting held on 4 March 1981,

Over the period 9 - 12 March 1981 respondent

purchased 651 200 Tolgate "A" ordinary shares on the JSE~

I



and on 22 April 1981 respondent acquired anpther 223 280
such shares by way of a private deal. The total outlay for
the 874 480 shares was RZ2 413 677. In implementation of
the ;cheme respondent 'in due course received a total
dividend of Rl 923 856 on its "A" ordinary shares and in
addition was paid an amount of R437 240 in redemption of the
shares, of which an amount of R197 632 (22,6 cents per
share) was classified‘by appellant in terms of the Income
Tax Act 58 of 1962 ("the Act") as dividend. The total
"dividend thus amounted to R2 121 488 and the balance of the
proceeds of the redemption to R239 608.

I '
The other transaction related to another public

company; Natai Anthracite Collierjes Limited ("Anthracite"),
alsé listed on the JSE. On 25' November 1981 responde‘ﬁt
acguired 100 000 stock units tfor convenience I shall refer
to them as shares), 70 000 of these on the stock exchange

and 30 000 by way of a private transaction, for a total



outlay of R2 080 685." The entire issued capital of
Anthracite was écquired by Aqglo American Ccal Corporation
Ltd and in terms of proposals’ adopted by. the members of
Anthracite on 9 February 1982 shareholders were afforded
certain options regarding the take-over of their shares.
One of these was to receive a special dividend of B850 cents
per share, plus a capital payment of 1050 pents per share.
Respondent chose this option and on 27 February 1982
surrendered its shares against payment of a dividend of

RB50 000 and a capital payment of R1 050 000.

The dividends received by respondent from Tollgate
and Anthracite in this way were exempt from income tax in
_ terms of sec 10{(1)(k) of tﬁe Actf_ In its return of income
(together with“annual accounts) submitted under the Act for
the 1981 tax vear (which ended on 30 June) respondent showeqd
a loss on the sale of investments amounting to R3 204 754,

This figure was made up as follows:



=

Cost of Proceeds
Shares . Acguisition on Sale Loss
874 480 Tollgate R2 413 677 R239 608 R2 174 069
100 000 Anthracite ,' R2 080 685 R1 050 ObO R1 030 685
Total: R3 204 754

Respondent considered that, as a dealer in shares, this ldss
should be taken into account in the computation of its
taxable income and it framed its return accordingly. ThiS'(
v

resulted in a computed assessed loss for the year of

R2 430 577.

In a commerqial sense, of course, £here was no
loss of such dimensions) for in the case of . each compény-
respondent received on its shares substantial dividends.
It was only the pon-taxability of the dividends under thé
Act that, according to respondent, created a loss for tax‘
purposes. But for such exemp#ion, respondent would have .

been obliged to bring the dividends intc account as income~
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and this would largely have off-set the loss.

On about 1 April 1982 appellant issued respondent

with an income tax assessment for the 1981 tax year. This
wos Vaeey) o

assessment accepted the correctness of respondent's return
and reflected, in respeét of taxable income, a loss of
R2 430 577 and a nil assessment for tax payable. This loss
was carried through into respondent's assessment for the
1982 tax year, which was issued on about 1 June 1983, and !

resulted, after setting off income amounting to R897 759, in

a loss in that year, for income tax purposes, of Rl 532 818.:

-~

On' about 1- Novembe; 1983 appellant issued to
respondent revised assessments in regard to the 1981 and
1982 tax years. In the 1981l revised assessment appellant
disallowed the loss of R3 204 754 claimed in respectlof the_‘
Tollgate and Anthracite transactions, with the result that a
taxable income of R774 177 was assessed for that year. The

.

consequential revision of the 1982 assessment (there being
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no loss to bé carried forward) resulted in a taxable income

for that year of R897 7593.

In its re#urn for the 1983 tax year the respondent
sought to bring forward an assessed loss of Rl 532 818 from
the 1982 tax year. In assessing respondent (the notice was
issued on -about 1 March 1984) appellant disregarded this
alleged assessed loss and determined a taxable income of

R1 832 566.

Respondent objected to the revised éssessments_for

+

1981 and 1982 and the assessment for 1983 broadly on the

-

ground that, since it was a éealer in shares, the losses in
Iy _
1981 on the Tollgate and Anthracite transactions were

incurred in the production of the income and were not of a

capital nature; that conseguently they should have been.

allowed as a deduction from income in terms of seé 1l1(a) of

the Act in the 1981 assessment; and that had this been done

e

an assessed loss would have resulted, which would have been



carried through into the 1982 and 1983 tax assessments. 1

pause here to observe that it would have been more accurate

to say, with reference to the Tollggte  and Anthfacite'

transactions, that the proceeds of the shares (amounting to

R239 608 and Rl 050 000 respectively) constituted income,
from which the taxpayer claimed to be entitled to deduct in
terms 6f sec ll(a) the full cost of acguisition (R2 413 677
in the one instance and R2 080 685 in the other), resultihg

in the combined loss of R3 204 754.

Subsequently, with appellant's consent, respondent’

amplified its grounds to include the fellowing alterrative ~

grounds: .

{1) that portions of the expenditure inéurred in the
cost of acquisition of the shares in Tollgate and .
Anthracite should have been allowed as a deduction
in terms of sec 11(a); and -

P

(2) that appellant's allowance in full, in his

[.

L
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original assessment for 1981, of respondent's

claim to be entitled to deduct the full cost price

of the shares was in accordance with the practice -

generally prevailing at the date of issue of this
assessment and that in the circumstances appellant
was precluded by proviso (iii} to sec 79(1) of the
Act from re-opening the assessment .and issuing a

revised assessment.

Appellant having disallowed these objections, the

case came on appeal to the Cape Income Tax Special Court.-

At the hearing (presided over by Berman J} only the second °

alternative objection was pursued by the respondent. It -

was upheld by the Speciai Court and the apﬁeal_was allowed,
but respondent was ordered to pay wasted costs incurred as é
result of a postponement of the hearing ordered ;at the
instance of the respondent. In addition to the appeallby

appellant against the order of the Special Court upholding-
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the appeal to it against the assessments, resbondent crossf
appealed against the costs order. Prior to the hearing
hefore this Court, however, appellant notified the
respondent that it abandoned the costs order in its favour
and ‘tendgred to pay respondent's wasted costs of cross-
appeal‘ up to the date of the notification. It is
consequently not necessary to consider or make any order in

regard to the cross-appeal.

Before discussing the merits of the appeal it is
appropriate to make reference to a factor. which looms

largely in this case, viz the decision of this Court in the

case of Commissioner for Inland Revenue v Nemojim (Pty) Ltd
1983 (4) sA 935 (A). That case dealt with a commercial
operation known as "dividend stripping". The facts were
that the taxpayer, a one-man Privafe company, embarked upon
a business of purchasing the shares in dormaﬁt companies

with, as their only assets, substantial cash reserves
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available for distribution by way of dividend; of stripping
the companies of their assets by way of dividend
declarations comprising theiricash reserYes; and of sélling
the shares in the ;emaining "éhell" companies (there bein§ a
feady market in such.-companies}. In each case the dividend

and the resale price of the shares constituted the

. commercial proceeds of the tramsaction, the dividend being

by far the major compgnent thereof. In terms of SEC;
10(1)(k) of the Act, however, the dividends were exempt from
tax, and only the resale proceeds of the shares constituted
income from these transactions in the taxpayer's hands.
The taxpayer nevertheléss sought to deduct the full purchase
price of the shares, as being expenditure incurred in the
production of the incﬁme, in terms of sec ll(é) of the Act.
Because the income earned from resale was relatively small

the effect of such deduction was to produce large losses,

which were carried forward into subseguent years of

o
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assessment. This was in contrast to the actual commercial
results of the dividend stripping business, which were to

show an annual profit.

This Court held that the expenditure incurréd by
the taxpayer in thé acquisition of the shares in these
dormant compaﬁies had a dual purpose, viz (a) the receipt of
moneys on resale which'constituted incomelin the taxpayer's
hands and (b) the réceipﬁ of dividends which wefe exempﬁf
income in the taxpayer's hands; that in so far as the
expenditure felated to the receipt of the dividends it was,
not incurred in the production of the income {in terms of .
sec l1l(a) ) and it was incﬁrred in respegt of amounts
received whic¢h do ‘not, constitute income (in terms of sec

23(f) ); and that “in the circumstances, and following the

precedent of Commissioner for Inland Revenue v__Rand

Selections Corporation Ltd 1956 (3) S8Sa 124 (A), the

expenditure should be split up and apportioned according to_
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a formula which took account of this dual purpose.

It is of some importance to ncte some of the
relevant facts and dates perFaininé to the Nemojim case.
The taxpayer conducted its dividend stripping business
during the 1977 and.1978 tax years. In those years the
taxpayer reflected losses, which were carried forward into
the 1979 and 1980 tax years. These losses were initially
allowed by the Commissioner in assessments issued (for tﬁé
four years) between 1 December 1977 and 1 November 1980.
On 28 November 1980, however, the Commissioner, having.had.
éecond thoughts on thehmatter; issued additional assessments
in which he allowed as a deduction that bortion of the
purchase price of the shares which was equivalent to the
actual proceeds of the shares when sold by the taxpayer.
This was,; in effect, an apportionment not dissimilar fo that
adopted by this C&ﬁrt;‘...After the usual objections and

disallowance the;eof the matter came before the Natal Income.
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Tax Special Court which gave judgment in favour of the
taxpayer on 25 June 1981. The Commissioner appeaied aﬁd
the matter was heard by this Court on 15 Auéust 1983. This

Court gave judgment on 23 September 1983.

The respondent's decision not to pursue . the
original ground. of objection in the Court a ggg was
evidently motivated by the bel;ef that ‘it was legally
preciuded from doinglso by the decision of this Court in
Nemoijim's case; and, in addition, the application of the
apportionment system laid down by Nemojim's case appeared to
render superfluous the first alternative ground of

objection. This left the second alternative objection.

The general rule is that where no objection has
been made to an assessment it becomes final and conclusive
as regards both the taxpayer and the Commissioner (see sec

B81(5) of the Act and Silke on South African Income Tax 1llth

ed, par 18.23 and the cases cited in note 106}, Sec 79(1),
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79(1), however, gives the Commissioner the power to re-open

-

an assessment and raise an additional or revised assessment,
potwithstanding the provisioﬁs of sec 5?(5), where, ‘inter -
alia, an amount which was sﬁbject to tax and should have
been assessed to tax -under the Act, has not been so assessed

to tax. This power to re-open is, however, circumscribed

—

by a proviso to sec 79(1l), the relevant portion of which

reads:-

"provided that the Commissioner shall not

raise an assessment under this subsection -

(i) after the expiration of three -years :
' from the date of the assessment (if
any} in terms of which any amount
which should have been assessed to
‘tax under such assessment was not
so assessed or in terms of which
the amount of tax assessed was less
than the amount of such tax which
was properly chargeable, unless the
Commissioner is satisfied that the
fact that the amount which should
have been assessed to tax was not
so assessed or the fact that the.
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full amount of tax chargeable was
not assessed, was due to fraud or
misrepresentation or non-disclosure

of material facts; or

{iii) if the amount which should have
been assessed to ‘tax under the
assessment referred to in paragraph
(i) of this proviso was, in
accordance with the practice
generally prevailing at the date of
the assessment, not assessed to .
tax, or the full amount of .tax
which should have been assessed
under such assessment was, in
accordance with such practice, not

ASSeSSeQ .crncsnvanes

Respondent's second alternative objection assumes
and accepts that in the light of the decision of this Court
in Nemojim's case, the original assessment for 1981 failed
to assess to tax an amount which should have been $o
assessed. This came about because of the Commissioner's
initial acceptance of the deduction of the full cost of the

Tollgate and Anthracite shares with the result that a loss,.
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and no income subject to tax, was assessed; whereas, as the
revised assessment for 1981 indicates, if the Nemojim
_principle had been applied, the loss wouid have been far
less and there would have bee§ income subject to tax. The
revised assessment does not, of course, apply the
apportionment principle, but even so without making precise
calculations it is clear from the figures which T have
already quoted thaE the amocunts which, in accordance with
the Nemojim principle, would have been allowed by way of

deduction would have left a substantial taxable income.

Respondent's objection is based upon the
proposition that the non-assessment to tax in 1981 of the
amount referred to was

""in dccordance with the practice generally
prevailing at the date of assessment"

and that consequently in terms of proviso (iii) the

appellant was precluded from raising a revised assessment in
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regard thereto. The soundness of this objection dJdepends
upon the meaning to be attached to the words "practice
generally prevailing" and upon the evidence as to whether or
not a relevant practice generally prevailed at the time of

the original assessment, ie on or about 1 April 1982.

In his judgment in the Court a quo Berman J held

{relving upon Silke on South African Income Tax 10th ed, par

18.34) that the words ‘“practice generally prevailing"”

related to

".... a practice which is both known to the
Commissioner and which he has authorised for
application by the various Receivers of

Revenue in the Republic........".

(This interpretation was followed by Howie J in Income Tax

Case No 1459 51 SATC 142, at 148.) The reference to Silke,

supra, is to a paragraph in the book dealing with sec 102(1l)
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of the Act, which concerns the power of the Commissioner to
authorize a refund to a taxpayer of tax overpaid and
contains the same phrase, "pﬁactice gengra;ly prevailing"”,
in a provisq. The full texf of Silke's comment on this
proviso (which has been retained in the llth edition) reads

as follows:

"The ‘'practice generally prevailing' at the

time, it is submitted, is the practice known.

to and abplied by the Commissioner, whether
it is founded on his own interpretation of
the law or upon the then existing judicial
interpretation of the law. Furthermore, it
is considered that the 'practiée generally

prevailing' is one that has been authorized

by the Commissioner and is being applied

throughout the country."

It seems to me, with respect, that what was stated by Berman
J, as set forth above, places insufficient emphasis upon

what is actually done in the different offices of the

Department of Inland Revenue in the assessment of taxpayers.
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I also am of the view that it may be misleading to suggest
as a requisite personal knowledge and approval of the
practice on the part of the Commissioner. Although 1in
terms of sec 2(1) of the Act the Commissioner is the
official responsible for carrying out the provisions of the
Act, under sec 3(l) the powers and duties thereby imposed
upon him may be exercised or performed by h;m personally or
by any officer engaged in carrying out the provisions of the
Act -

see under the control, direction or
superyision of the Commissioner".

At all events, a practice "generally prevailing" is one

which is applied generally in the different offices of the

Department in the asséssment of féxpayeré and in seeking to

establish such‘a practice --in regard to a particular aspect

of tax assessment it would not be sufficient to show that

the practice was applied in merely one or two offices.
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Moreovér, the word "practice", in this context, means "a
habitual way or mode of acting" (see Oxford English
Dictionary, meaning 2.c.); and consequently, in general, it
would also not be sufficientbto show that, in regard to an

aspect of assessment, a certain attitude had been adopted by

the assessors concerned only in some instances.

In the Court a quo it was held that the burden of
proving such a "practice generally prevailing" rested upon
the taxpayer and that in the present case there rested an

cnus on the respondent

"..:to prove, on a preponderance of
probabilities, ‘that a practiée generally
prevailed at the time of (respondent's) 1981
assessment allowing for losses such as thaf
claimed by (respondent}) as a legitimafe

"deduction”.

The question of onus, an issue in the Court a quo, was also

debated before us.
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Sec 82 of the Act provides as follows:

"82. The burden of proof that any amount
is exempt  from or not 1liable to any tax
cha;geable undér this Act or is subject fo
any deduction, abatement or set-off in terms
of tﬁis Act, shall be upon the person
claiming such  exemption, - non-liability,
deduction, abatement or set-off, and upon the
hearing of any appeal from any deéision of
the Commissioner, the decision shall not bhe
reversed or altered unless it is shown by the

appellant that the decision is wrong."

In Income Tax Case No 1233, 37 SATC 179, which was concerned

with the taxability of profits made on the sale of shares,
the question arose as to whether the three year period

prescribed by proviso (i) to sec 79(1) had elapsed or not.

The assessment in question had been issued in terms of sec

79(1}.and it was™ common cause that there had heen no such

fraud, misrepresentation or non-disclosure of material facts

—

as in the referred to proviso (i).- The President of th
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Special Court, Colman J, held that the onus was on the

appellant taxpayer. He reasoned as follows {at pp 184-5):

"It was : argued on behalf of the
appellant.that, for that reéson, the appeal
should succeed, inasmuch as the Secretary for
Inland Revenue had failed to produce evidence
on matters peculiarly within his knowledge,
to show that the additional assessment was
raised within the three-year period. But
that argument, in my view, is in conflipt
with the provisions of s 82 of the Act.” In i
guoting the terms of that section I shall, to
facilitéte later reference, divide it into
two parts which I shall letter (a) and (b)..
With these amendments the section reads thus:

(a) 'The burden of proof that any

amount is exempt from or not liable
to any tax chargeable under this
Act or is subject to any deduction,
abatement or set-off in terms of
this Act, shall be upon the person
claiming such exemption, non-

liability, deduction, abatement or

E e

set-off';
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and

(b) 'upon the hearing of any gppeal
from any deéision of the Secretary,
the aecision shall not be reveréed
or altered unless it is shown by
the appellant that the decision is

wrong'.

It is argued, perhaps correctly, that the

- language in the part of the section which I

have lettéred (a) does not cover the ground
of appeal under congideration: the
contention is not that the share profits were
exempt from, or not liable to taxation; if
is that the Sgcretary for Inland Revenue is .
barred‘by effluxion of time from recovering
the tax thereon.

The language of the part of the section
which I have lettéred (b) is, however, much
wider, and in my view it covers a contention_
such as the one raised in this appeal égainst
the additional assessment for the 1968 tax

year.

o
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It was argued that part (b} of the section
should be read restrictively, and interpreted
to apply only to reversals or alteratiqns on
the grounds listed in‘part‘(aJ, or grounds of
a like nature.- It is in effect the noscifur
a sociis rule which counsel is seeking to
have épplied. But, as was pointed out in

- such cases as Rex v Jones 1925 AD 117 at 129,

Director of Education, Transvaal v McCagie &

others 1918 AD 616 at 623, &nd Grobbelaar v

van de Vyver 1954 (1} SA 248 at 254-5, the

r_ule- ié not automatically applied to every'l
statutory provision in which particular_wordsﬁ .
are followed by general ones. It is always
the duty of the court to seek the trﬁe;
intention of ‘the legislature; and proper
weight ‘must be given to the presumption

against tautology.

If the legislature had not wished to add
anything to what it had provided in that part
ocf s 82 which I have lettered (a), it would’

presumably not have eﬁacted the part which I

-
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sec 79(1)}.
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have lettered (b). What did it wish to adadz
The answer is to be sought in part (b), which
is wide enough to cover all possible attacks
on the correctness of a decision by the
Secretary.‘ If that language had not been
intended to have the wide operation which its
natural meaning indicates, the legislature
| would surely have given guidance as to the
intended ambit of that part of the section.
And if there had been issues which could be
raised in an appeal but which were npt
intended to be covered by the langquage of
part (a) or (b) of s 82, one would have
expected the legislature to say on whom onus

of proof would lie in respect of such issues.:

It 1is, ﬁherefore, my view that in
respect of the issue under discussion, the

onus was on the appellant."

This decision was followed by Gfoéskopf J in Income Tax Case

42 SATC 95, at 98, and, with respect, it seems to

me to be correct and to apply equally to proviso {(iii} to

It was argued by respondent's counsel that the

-

i
\

1

]
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portion of sec 82 labelled (b} by Colman J was designed to
apply to the many provisions elsewhere in the Act where the
Commissioner is given a powér of dec%sion. This 'is no
doubt correct, butlI can findlno reason why the correctnéss
of a decision of the Commigsioner to re-open-an assessment
‘in terms of sec 79 and whether or not he was precluded from
doing so by proviso (iii) should not also fall within the

purview of portion (b).

The present appeal must, therefore, be apﬁroached
on the basis that the onus was upon the respondent to show.
on a preponderance of probapility that the original- 1981 .
assessment allowing the deduction in full of the cost of the

f

Tollgate and’' Anthracite shares was in accordance with a

practice, generally prevailing at the time of assessment, ie

on 1 2april 1982.

In the Court below respondent called three

witnesses and appellant one. Respondent’s first witness
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was Mr W_g Cronje, a practising chartered accountant, who
specializes in taxation. He told the Court that prior to
the decision of the Appe}laté Division in'the Nemojiﬁ case
it was "well-known in fact aﬁongst tax practitioners" tﬁat
"such losses” (meaning evidently losses resulting from the
deduction of the full purchase price of shares acquired by a
company for dividend stripping operations) were allowed by
the Receiver; and that this was an issue discussed amongst .
tax practitioners. In this connection he referred to
dividend stripping operations alleged to have been conducteq
on a large scale by two companies, National Accepﬁgnces )
Limited ("NA") and Ba?clays National Merchant Bank Limited.
("Barname"}. In the. course of Cronje's testimony,
pa}ticularly under cross-examinéﬁion, it appééred that his
evidence was based entirely on hearsay. He had no perscnal

knowledge or experience of what I shall, for the sake of

brevity, call "dividend stripping losses" being allowed by

P
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the Revenue Department: he was herely retéiliné what he had
heard from other tax practitioners in the course of
discussion. Barname was a client of Cfouje's firm and
Cronje claimed to have "some knowledge of what they. were
doing as they are clients of -ocurs"”, but he al;o seemed to
concede under cross-examination that the facts pertaining to
the actual cases of dividend stripping were not within his

knowledge.

In my view, Cronje's evidence is wholly
inadmissible and ought not to have been relied upon (as it

was) by the Court a quo. The factum probandum was whether

in the assessment éf taxpayers who had carried on dividend
strippiﬁg operations there was a generally prevailing
practice, in the sense described above, that dividend
stripping 1losses be allowed. The existence of such a
practice could be established by showing that the

Commissioner, or scomeone in the Department with the
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necessary authority, had issued a departmental directive to
that effect and that this directive was being followed
generally in .the assessment of taxpayvers; or by showing
that in the geheral process of assessment dividend stripping
ldsses were consistently_allowed in a sufficient number of
cases to lead teo the inference that sucﬁ a practice was
authorized and generally prevailed. Thgse are factual
matters to bg decided by the Court; and they_ are not
matters in respgct of wh%ch assistance may be derived from
expert evidence as such. Cronje's evidence in regard tq
actual cases of the allowance of dividend stripping losses
being pure hearsay, there is, in my view, po basis upon

which it could be held to be acceptable in law.

It is true that the appellant's representative in
the Court a quo did not formally object to Cronje's evidence
when it was first led, but he did later expose its hearsay

character in cross-examination and there is no guestion of
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any waiver or consent by the appellant. This Court must
accordingly disregard the evidence of Cronje and determine

on the admissible evidence on record whether the decision of

the Court a quo was correct or not (see Estate Lala v

Mahomed 1944 AD 324,‘ at 330; Radus & Mindel v Plaza

Qutfitters 1945 TPD 350, at 352).

Respondent's second witness was Mr H G Howes, the
group taxation manager of Barclays National Bank (as it was
then known). He assumed this position in February 1979,
He stated that as from that time he was aware of the fact
that dividend stripping losses incurred by Barname had been
allowed by the appellant in the assessment of that company's
income .tak for the 1979, 1981 .and 1983 tax years. In
substantiation of this he refefred to various.transactioﬁs
entered into by Barname and produced ﬁarname's income tax
returns and its assessments for the three years in guestion

in order to show how the_transactions had been reflected in
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the geturns and what the reaction of the appellant had been.
The first such transaction related to a company known as
Edworks (1936) Limited ("Edworks") thch approached Barname
for assistance in regard to an internal prdblem concerning
dividend policy. It was decided that this could only be
resolved by "taking out" the minority shareholders. This
was to be achieved by converting the minor;ty shares, under
a scheme of arr&ngemént, inte redeemable preference sharés
which ‘would then be redéemed by using the proceeds of a
fresh issue of redeemable preference shareg of 10 cents each -
to be issued to Barname at a premium of 90 cents. In terms
of the scheme Edworks was obliged to redeem the Barname
shares over a five year period (1979 - 1983},.as to 10 cents
per share out of capital and aslto 90 cents per share out
of distributaﬁie reserves. For tax purposes the 90 cents

per share constituted a dividend in Barname's hands. In

its return of income for 1979 Barname showed, in respect of
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Edworks shares redeemed, an amount representing 90 cents per
share as a non-taxable "deemed dividend", an amount
representing 10 cents per share as income and the full cost
of the shares (ie Rl per share} as a deduction. This
obﬁiously resulted ‘in a loss for tax purposes on this
transaction. A similar transaction took place at about the
same time in regard to a company called East London Daily
Dispatch (Pty) Limited ("ELDD") and the proceeds -of;
redemption received AQuring the 1979 tax year were treated in
the same way as the proceeds of the Edworks shares,.
resulting again in a ;oss for tax purposes. ' In each case -
the full facts were disclosed in Barname's income 'iax

return, which was dated 28 February 1980, The assessment

issued on about 1 July accepted these losses.

In the 1981 tax year there were further
redemptions of Edworks and ELDD shares and in terms of a

similar transaction {entered into during the 1981 tax yeafy‘
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invo;ving the issue of redeemable preference shares in a
‘company known as HMB ;ndustries iPty) Ltd ("HMB"). And in
the 1983 tax year, according to the returns placed ﬁefore-
the Court, £here ‘were redemptions of Edworks shares 'and
further redemptions in terms of the two further transactions
entered into-during that year and involving NDUMU Limited
"Ndumu") and Trescon Holdings (Pty) Limited ("TH"}).
Assessments for the 1981 and 1983 tax years were issuéd {
respet?tively on about 1 August 1982 and on about 1 July

1984. In both assessments the losses claimed by Barname by,

reason of these various transactions were not gueried. .

The legitimacy of the c¢laimed losses in these
three years was first questioned_in terms of a. letter dated
4 January 1985, in which, with reference thereto, the‘
Receiver of Revenue, Jochannesburg wrote:

"In my opinion these items are not allowable

as deductions for tax purposes as they are
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not in production of income. {Please refer
to CIR vs Nemojim 1983 (4) SA 935 (A) where
the priﬁciples ‘involved are essentially
similar to the case at hand). Please
-forward reasoﬁs, if any, why these items
should be allowed as deductions for tax
purposes.”

Under cross-examination of Mr Howes it transpired
that Barname was approached to participate in the Tollgate
scheme, to which reference has already been made. On 3
March 1981 Barname wrote to the appellant describing ‘the
scheme, indicating that it prdposed to purchase 1,1m
Tollgate "A" ordinary shares cum dividend and seeking his
confirmation (i) that, in the event of Barname purchasing
these shares, the dividends received of 242,686 cents per
share would constitute exempt income under sec 10(1l)(k);
(ii) that the 27,4 cents per share, representing the balance

of the redemption payment, would be treated as gross income

in Barname's hands; and (iii) that the total cost of the
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shares would be treated as a deductible expense in terms of
sec 1ll(a) of the Act. To this the appellant replied:-
"I write .... -to inform you that it is not
possible to give you the assurances which you
are seeking".
Partly because of this reply Barname decided not to take up

the Tollgate shares.

The third witness called by the respondent was Mr
$ V C Richardson, the tax partner in a large firm of
accountants. NA was a client of his firm. From about the
middle of 1983 he dealt directly with NA's tax affairs. In
1980 NA commenced dividend stripping and it did so on an
extensive' scale during the 1981 and 1982 tax years.
Dividénd stripping wés; howejer, "phased out" during 1983. .
In its income tax return for 1981 NA included a schedule
headed "Purchase and sale of : unlis?ed

investments/subsidiaries™”. - The schedule is divided into
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five columns reflecting (1) name of company, (2) cost, (3)
sale- proceeds, (4) loss and (5) dividend declared. The
schedule reflects over 80 share transactions. in almost
every case the sale proceeds constitute a small proportion
of the coét of the shares. In every case a loss is shown
and this 1loss is generally matched or exceeded by the
dividend declared. A simple calculation‘ shows that the
loss in each case is.the difference between the cost and the
sale procgeds of the shares in guestion, In aggregate the
schedule reflegts a loss of R24 167 158 and dividends
declared of R24 712 814. This 1loss 1is brought into
account in computing NA's taxable income, w;th the result
that a tax loss of nearly R25m is shown in the return. It
is not clear when thislreturn w;s submitted. On about 1
MaY,IIBBZ an ;ssessment Qas issued reflecting a loss in

exactly the same amount as that claimed in the return.

The 1982 return and assessment followed the same
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pattern. The return contained a similar schedule of some

27 share transactions, in which losses totalling R15 985 850

were incurred and diQidends_ fotailing Rlﬁ 305 159. were
received. These - losses were brought into account in
computing NA's taxable income in its return. The result
was a loss fof the-year of R15 797 126, which together with
the assessed loss for 1981 resulted in a total 1loss of
R40 705 007. The return was submitted on 30 November 1982;
The as5essment, issued on about 1 March 1983, accepted these

figures.

At an early stage and with referencé to the;1980-
year of assessment NA received from the Receiver of Revenue,
Johannesburg a written ;enquiry-t_i_ated 13 August 1981, the
opening paragraph of which read -

"It ﬁas come to my notice that National
Acceptances (Pty) Ltd is buying shares of

companies for pPurnoses of dividengh

stripping.”



38
The enquiry went on to request schedules reflecting certain
details concerning _"all companies acquired for this
purpose". The query had to be answered within 21 Aayé. NA
replied, asking for an extension of time within which to
supply the inforrpation. Thereafter from Mr Richardson's
poeint of view- the trail runs cold; and for various reasons
he was unable to say what response, if any, there had been

to this enquiry.

On 28 June 1983 the Receiver o©of Revenue,.
Johannesburg, initiated a further series of enquirieé

concerning, inter alia, NA's 1981 and 1982 returns. 1t is 

clear that the schedules which formed part of NA's 1%81 and
1982 tax returns reflectedil‘its dividend stripping
operations. These enquiries did not, however, at firstl
mention dividend stripping. This matter was first raised
by the Receiver in a letter dated 28 November 1983, which'

e

contains the following comment:
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" 5) Dividend stripping losses will not be

allowed."”

This was followed by a letter dated 18 January 1984 stating,

inter alia,

"Kindly note that the company's taxable
income will be adjusted according to the
judgment handed down in CIR v Nemojim (Pty})
Ltd 45 SATC 241." .

Additional assessments disallowing these losses in 1981 and

1982 followed in due course.

The witness called.by appellant in the Court -a .
quo was Mr W P Coetzee, présently a member of the Law
Interpretation section in the office of the Commissioner.
His section advises the Commissioner in tax matters. He
explained how a practice Dbecomes established in the
Deﬁartment. When Receivers experience a problem in

assessment it is referred to the Commissioner's office. The
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Law.Interpretation section then evaluates the problem and
advises the Receivers‘what approach to adopt. This is done
by circular minutes distributed to ﬁeceivefs throughoﬁt the
country. Subsequently the point is included in the
official income tax handbook, distributed within the
Department. 'The handbook is not available to the public.
Receivers are not permitted to establish practices on their

own.

Mr Coetzee stated that the practice of +the

Department was not to allow losses incurred in dividend

stripping operations. . In regard to redeemable preference-

shares the position was as follows:

".....The Department will particularly look

at the preference shares and determine for

what purpose the shares were taken-ﬁu: and
investigate in detail what the purpose behind

the acguisition of preference shares was.

Would vyou say that in some instance;ﬁ

losses could become allowable?--° In some
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instances losses might become allowable."

Mr Coetzee pointed out that there was a standing instructien
in the handbook referring to the situation of dividend
stripping where a company is being liquidated. This took

the form of a section in the handbook summarizing the facts

and decision in the Rand Selections case, supra.

With reference to the instances, referred to iq
the evidence of Messrs Howes and Richardson, where diyidénd
sfripping losses had been allowed by the Revenue Department,
Mr Coetzee pointed to two factors. The first_was that from
1978 onwards the Depa‘lrtment- had adopted a new system‘ of
assessment, referred to as the "auditing system". In terms
thereof a taxpayer's return is 'initially acdepted at itg
face wvalue and an assessment 1is issued accordingly.
Thereafter, during the ensuing three years, the Receiver
concerned will reconsider the return and assessment, make a

———

more thorough investigation and determine whether the
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original assessment fully accounts for the taxpayer's tax

liability. (Hence the term "audit".) The object behind
this system is to expedite +tax assessments. This has
various advantages. The second factor was that scme

assessors are new aﬁd inexperienced and mistakes are made.
These, however, should be picked up and corrected at the

time of the three-yeqr audit.

Specifically with reéard to NA, Mr Coetzee pointed
out that he had been the author of the enquiry dated 13
August 1981, referred to above. Later, towards the end of:
the 1981 tax year someone from NA brought to him a liét of
all the companies'and the required details relating to NA's
difidend stripping operations. Mr Coetzee then, on 8 April
1982, . submitted an internal memorandum to his senior
recommending that the matter be referred to head office for
instructions. He stated that his own attitude was that the

dividend stripping losses should not be allowed.
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With reference to Barname's approach to the
Commissioner, by way of the letter of 3 March 1981 (referred
to above), Mr Coetzee stated that the letter was referred to
one of the senior officérs oﬁ the staff of the Receiver of
Revenue, Johannesburg. In an internal memorandum he

expressed the view that

"..... as was the case of C I R v Rand
Selection Corp. Ltd (20 SATC 390) the amount
which will accrue to the Bank as a result of
the expenditure to be incurred, wiil consist
of (1) a return of floating capital and (2)
dividends; Thus the expenditure,. to my
mind, will have to be appertioned between the
taxable and exempt income on tﬁe income

basis."
He accordingly concluded that

“"The Department cannot be party to these
transactions and we cannot give the assurance
that the losses will be allowed. In my view

the losses should be disallowed."
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Then there is a further note on file, dated 3 April 1981,

containing the following instruction -

“The 1loss which will be incurred by the

Company must not under any circumstances be
allowed without the authority of the
Assistant Receiver, Companies."

Mr Coetzee further deposed to having scrutinized
the files of a number of Tollgate shareholders (taken at
random) in the Cape Town office to ascertain whether any
losses from the Tollgate shares had been allowed. He found
that they were not, for wvarious reasons; in some cases

because of the fact that it was a dividend stripping

operation.

The Court a guo held that the evidence given by

respondent's three witnesses made out "a prima facie case

for the Commissioner to answer'; and that the evidence of

Mr Coetzee did not constitute an acceptable answer thereto.



45
In this connection the Court emphasized that the

Commissioner himself did not testify.

Appellant's counsel criticized the general
approach of the Court a gquo as constituting a "piecemeal
process of reasoning” and he referred in this regard to R v

Sacco 1958 (2) SA 349 (N), at 352 E-H and Arthur v

Bezuidenhout & Mieny 1962 (2) SA 566 (A), at 574 A-B. | I
think there is substance in this criticism and that the'
correct approach is to ask oneself whether on a
consideration of all the evidence placed before the Cour£
{about which there is wvirtually no dispute) respéndent
discharged the onus of showing that as at the time of
assessment (1 April 198‘2) thelje__was a practice generally
prevailing whereby the Commissioner allowed what I have.'
termed dividend' stripping losses. Moreover, I do not
attach any significance to the failure of the Commissioner

himself to give evidence.
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In my opinion, respondent failed to discharge this
onus. The general impression created by .the evidenpe is
that there was a measure of uncertaintf_in'the Department,
or in certain secfors of the Department, about fhe general
question of the taxation of dividend stripping operations,
but that at the same time there are indications that the
.policy was to disallow tax losses incurred by companies ;n
this way. There is certainiy not proof, in my view, of a:

consistent and generally prevailing practice to allow.

dividend stripping losses.

To begin with, the?e is the Nemojim case itself.
Ag I have indicated, in that case the additional assessments
disallowing the dividend stripping losses we:e.issued on 2§
November 1980C; and on 1 September 1981 the Commissioner
appealed against the adverse judgment of the Special Court,
which had been delivered on 25 June 1981, (I 'haye

P

ascertained these latter dates from the original record.)
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This was all well before the critical date in this case and

tends to refute the respondent's case.

It is true that initially the extensive. tax losses
from dividend stripping operations claimed by NA and the
similar losses claimed by Barname in respect of the Edworks,
ELDD, HMB, Ndumu and TH £ransactions were allowed by the
Revenue Department. But this evidence loses much of its
force when viewed against the background of the audit system
of assessment. Moreover, -the negative response received by
Barnéhe from the Department in regard to its enquiry
concerning a possible purchase of Tgllgate "AY ordinary_
shares, and the evidence as to internal departmental
exchangés on the subject, point tﬁe othér way. So does tﬁe
'evideﬁce relaFing to the enquiry dated. 13 August lgél
directed to NA and the internal memcoranda in regard thereto.

On the other hand the handbook itself does not appear to

take the matter much further.



48

In respondent's own case the Receiver of Revenue,

Cape Town, on 20 August 1982 raised gueries concerning the

‘Tollgate and Anthracite transactions and asked respondent,

inter alia, to state why the losses should be allowed for
tax purposes. aAlthough the revised assessments were issued
only on about 1 November 1983, respondent was notified on 7

September 1983 that these losses were to be disallowed.

Then there is the further factor that whilst there
are some thirty Receivers offices in the country the
admissible evidence led by the respondent related to the
allowanée of such losses by only one such office, wviz the

‘Johannesburg office.

Respondent's counsel emphasized the fact that the
Nemojim case was concerned with shares in private companies,
whereas the transactions involved in respondent's case

related to shares in public companies; and arqued that

T



49
because of this difference the disailowance of the deduction
in the Nemojim case in November 1950 did not run contrary to
the existence (alleged by respondent) of a generally
prevailing practice to allow dividend stripping losses in -
regard to public companies. In support of this proposition
counsel made reference to secs 8C and 8D of the Act, which.
-apply'only to shares in private companies._ This argument
cannot succeed. I can see no logical reason why a
distinction should be drawn between the case where a
taxpayer buys shares in a private company in order to
receive a large dividend and thereafter sell his shares and
the case where he does the same thing in regaré to shares in
a public company. And the evidence does not indicate that
in practice the Department drew ;ny such distinction. In
fact such indications_as there are tené to the contrary.

Furthermore, I cannot see upon what basis secs 8C and 8D can

be used to show factually what the practice was at the
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relevant time.

For these reasons I hold that .it has not been
shown that the original assessment for the 1981 tax year was
made in acceordance with a practice generally prevailing at
the time; and that consequeﬁtly the appellant was not
precluded by sec 79{1), provisce (iii), from issuing a
revised assessment for that vyear. That disposes of the
issue upon which the appeal was fought both in this Court
and in the Court a quo. It would seem, however, that the
revised assessment for 1981 does not apply the Nemojim
formula and that it (and consequently those for 1982 and
1983) should be referred back to the appellant for
reassessment. This would  be in accordance with

respondent’'s first alternative ground of objection.

It is accordingly ordered that :-

(1) The appeal be alliowed with costs, such costs
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to include the costs of two counsel.

(2) The order of the Special Court be set aside

and there be substituted thereford the

following:

VAN HEERDEN JA}
KUMLEBEN JA)
NICHOLAS AJR)
GOLDSTONE AJR)

"The revised assessments for 1981 and
1982 and the assessment for 1983 be
referrea back to the Commissioner for
reassessment, applying to the 1981
assessment the formulé laid down‘ in

CIRvV Nemojim (Pty) Ltd 1983 (4) SA .

935 (a)".

A A'/wa

M M CORBETT

CONCUR



