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IN THE LABOUR COURT OF SOUTH AFRICA 
HELD AT PORT ELIZABETH 
 
               Case Number:  PR58/16 
 
In the matter between: 
 
NUMSA + Others          Appl icants 
 
and 
 
Transnet SOC Ltd        Respondent 
____________________________________________________ 
 

JUDGMENT 
____________________________________________________ 
 
Steenkamp J 
 
[1] This is an appl icat ion to have a condonat ion ru l ing by 

Ebrahim Patel ia,  a panel l is t  of  the Transnet Bargaining 

Counci l ,  reviewed and set  aside. 

[2] NUMSA, the t rade union appearing on behalf  of  e leven of  

i ts  members,  referred an unfair  d ismissal  d ispute to the 

bargain ing counci l .  I t  is  common cause that  i t  was some 

70 days late,  in other words more than twice the t ime 

period of  30 days provided for in s 191(1) of  the Labour 

Relat ions Act  66 of  1995. 

[3] The arbi t rator considered the condonat ion appl icat ion at 

the hand of  the wel l  known pr incip les set  out  in MELANE 

v SANTAM INSURANCE CO. LTD 1962(4) SA 531 (A).   

[4] First ly,  as far as the degree of  lateness is concerned, i t  

is  obviously an inordinate delay --  as I  have said,  more 

than twice the per iod provided for --  and the arbi t rator 

then considered the reasons for the delay.   
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[5] The main reason is that  the union at tempted to fax the 

referra l  to the bargain ing counci l  on 2 November 2016, 

but  the t ransmission did not go through. The union then 

sent i t  to TOKISO, which is not  the proper forum, but  said 

that  i t  thought that  there was a re lat ionship between 

TOKISO and the bargain ing counci l .   

[6] The commissioner considered that  there was no ef fect ive  

and proper referra l  to the bargain ing counci l  on 2 

November 2016 and concluded that i t  was caused by the 

faul t  of  the union representat ive.  Ul t imately,  he said,  the 

employees bear the consequences of  the act ions of  their 

union representat ive.  He then considered the prospects 

of  success and said that  he was unable to make a c lear 

determinat ion;  however,  the Transnet supplementary 

af f idavi t ,  he said, p laces doubt on the credib i l i ty of  the 

union representat ive’s af f idavi t .  In th is regard,  a l though 

he does not  say so in so many words,  he took into 

account the pr incip le set out  in PLASCON EVANS 

PAINTS v VAN RIEBEECK PAINTS 1984 (3) SA 623 (A) 

that ,  in  case of  a conf l ic t  and a decis ion on the 

probabi l i t ies,  he needed to consider the evidence of  the 

respondent insofar as i t  contradicts that  set  out  by the 

appl icant  and i t  is not c lear ly untenable. He also found 

that  Transnet would suf fer greater prejudice should the 

condonat ion appl icat ion be granted;  that there were no 
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publ ic pol icy issues at stake;  and that  i t  would not  be in 

the interests of  just ice to grant  the condonation 

appl icat ion.   

[7] The union essent ia l ly argues that  that  conclusion is so 

unreasonable that  no other arbi t rator could have come to 

the same conclusion.   

[8] Before I  deal  wi th the meri ts of  that  content ion,  I  must 

deal wi th an issue ra ised by Ms Gagiano, and that  is that 

the arbi t rator should not  have taken into account the 

answering af f idavi t  f i led by Transnet in the condonat ion 

appl icat ion,  as that  af f idavi t  was i tself  f i led f ive days 

late.  The arbi t rator d id deal wi th that  prel iminary point 

ra ised by the union and he noted that according to 

Transnet a Ms Winnie Mataung f rom the bargain ing 

counci l  conf i rmed that ,  “as the respondent,  we do not 

respond to appl icat ions unt i l  such t ime that  they are sent 

to us by the Transnet Bargain ing Counci l  wi th a date for 

response.” Transnet a l leged that  i t  was not if ied of  the 

appl icat ion on 7 February 2016 and therefore the 

answering papers were due on 14 February.  I t  is  in  that 

context  that  the arbi t rator accepted the answering 

af f idavi t .  That explanat ion is indeed the one prof fered by 

Transnet and, a l though i t  does not  appear to correspond 

with the ru les of  the bargain ing counci l ,  what is stated 

under oath by Ms Lee-Anne Nevel ing,  the company’s  
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employee re lat ions of f icer,  is  not gainsaid by the union. 

She says under oath:  “Ms Motaung conf i rmed that  as the 

respondent we did not  respond to appl icat ions unt i l  such 

t ime that  they are sent to us by the TBC with a date for 

response. This is how the TBC has worked since I  have 

been deal ing with them and as such I  fo l lowed the same 

process in th is matter.  The TBC not if ied me on 7 

February 2017 that  they had received the appl icat ion. I t  

was therefore only then that answering papers were due 

on 14 February 2017. The answering af f idavi t  was duly 

served and f i led on 13 February 2017.” Conf ronted with 

that  evidence i t  was not  unreasonable for the arbi t rator 

to accept i t  and consequent ly to accept the answering 

af f idavi t  in to evidence. The quest ion then remains 

whether h is overal l  conclusion was a reasonable one.  

[9] Ms Gagiano argued that  the arbi t rator should have taken 

into account that at  least part of  the delay could have 

been, and was expla ined, due to the fest ive season. This 

court  has held on numerous occasions that  the so-cal led 

col lect ive s lumber that  the country enters customari ly in 

December and January is not something to be taken into 

account in condonat ion appl icat ions. The union was wel l  

aware of  the t ime periods involved and i t  was indeed, as 

the arbi t rator found, negl igent  of  the union and i ts 

of f ic ia ls not  to cater for that  and to make sure that i t  
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acted in the interests of  i ts  members before embarking 

on hol iday.   

[10] As far as the prospects of  success go,  the arbi t rator d id 

note that  he could not  on the papers before h im, and 

without any evidence, make a c lear determinat ion on the 

prospects of  success.  However,  as I  have pointed out ,  he 

took into account the evidence on af f idavi t ,  as he must in 

terms of  the ru le in PLASCON EVANS, and he found that 

i t  cast  doubt on the version of  the union.  He also took 

into account that  the employees were dismissed for gross 

insubordinat ion af ter a d iscip l inary hearing;  and he was 

alert  to the evidence of  Transnet that  the employees 

blatant ly refused two instruct ions f rom their  supervisor 

and were insubordinate and insolent . 

[11] The other issue ra ised by Ms Gagiano and also ra ised 

before the arbi t rator was an al legat ion that  the chair-

person of  the d iscip l inary hearing had col luded with the 

company in an of f  the record d iscussion.  At best ,  that 

d iscussion refers to the hearing dedicat ing at  least  an 

hour to “process only”.  The arbi trator found that  the 

t ranscr ipt  does not  establ ish that  there was col lusion 

between the chairperson and the company 

representat ive.  That f inding is not ,  in  my view,  so 

unreasonable that  no other arbi t rator could have come to 

the same conclusion,  given the inconclusive nature of  the 
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words ut tered.  

[12] In a nutshel l ,  the arbi t rator exercised his d iscret ion in 

decid ing whether or not  to grant  condonat ion.  This court 

s i t t ing on review is loath to interfere with the exercise of  

a d iscret ion,  provided i t  is  properly exerc ised and not 

capric iously or in arbi t rary fashion.  The ru l ing made by 

the arbi t rator comfortably crosses that  threshold,  and 

what is more,  i t  is  not  so unreasonable that  no other 

arbi t rator could have come to the same conclusion on the 

evidence before h im. The ru l ing is not  open to review.  

[13] Both part ies asked for costs to fo l low the resul t .  I  see no 

reason to d if fer.   

 

The appl icat ion for review is d ismissed with costs.   

 

 

 

___________________ 

Steenkamp J 

 

Date of  Hearing:   25 October 2017 

Date of  Judgment:  25 October 2017 

For the Appl icants:   Ms Lodene Gagiano 

Instructed by Minnaar Niehaus. 

For the Third Respondent: Mr Siya Coki le (at torney).                                                                                                                 
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