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Introduct ion 

1. This is an appl icat ion to have a fa ir ly unusual ru l ing by a 

panel l is t  of  the South Af r ican Local Government 

Bargain ing Council ,  Ms Phumele Dhlodhlo,  reviewed and 

set  aside.  I t  stems f rom the appl icat ion by the appl icant  in 5 

th is appl icat ion, Buffa lo City Municipal i ty,  to have an unfair 

d ismissal  referra l  by an employee, Mr Luther Tembinkosi 

Kokose, the th ird respondent,  d ismissed because of  undue 

delay.  

2. The arbi t rator found that  nei ther party could be direct ly 10 

held responsib le for the delay and that  the arbi t rat ion 

should proceed. In ef fect,  therefore,  she dismissed the 

municipal i ty ’s appl icat ion.  I t  is  that  ru l ing that the 

municipal i ty now seeks to have reviewed and set  aside.  

3. The matter has a sorry h istory,  convenient ly summarised 15 

by Mr Schultz,  who acts for the municipal i ty,  in  h is heads 

of  argument.  I  am indebted to h im for h is concise summary 

and I  wi l l  draw from that  in set t ing out  the br ief  and 

unfortunate background.  

Background  20 

4. Mr Kokose, the employee, was dismissed on the 3rd  of  

August  2010. Seven years later i t  has not  been decided 

whether that  d ismissal  was fa ir  or not .  And i t  is  not for th is 

court  to decide ei ther.   
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5. He did immediate ly,  or at  least  wi thin the prescr ibed t ime 

period,  refer an unfair  d ismissal  d ispute to the bargain ing 

counci l  on the 17t h  of  August 2010. Matters proceeded 

swimmingly at  that stage.  

6. Conci l ia t ion was scheduled for the 8t h  of  October.  I t  fa i led. 5 

Mr Kokose requested arbi t rat ion on the 25t h  of  November. 

He then appl ied for legal  representat ion on the 6 t h  of  

January 2011. A pre-arbi t rat ion meet ing took place in 

September 2011. During al l  of  th is t ime i t  appears that 

there was no undue delay by e i ther party and the 10 

arbi t rat ion hearing was scheduled for the 26t h  of  January 

2012. That in i t ia l  delay,  as Mr Schultz submit ted,  appears 

to have been a systemic delay and again,  not  due to the 

faul t  of  e i ther party.  

7. The arbi t rat ion was set  down for a further two days in May 15 

2012 and i t  is  at  that  stage that  matters went awry.  In May 

2012 the municipal i ty asked for a postponement in order to 

launch contempt of  court  proceedings against  a witness 

who refused to comply with a subpoena, a Ms Fergus, who 

had re located to Botswana. Again,  i t  appears due to 20 

systemic delays that  the contempt proceedings in th is 

court  were only concluded in July 2013 when the witness 

agreed to make hersel f  avai lable.   

8. Then, on the 9t h  of  January 2014, the municipal i ty asked 

the bargain ing counci l  to set the matter down af resh.  That 25 
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was done. I t  was set  down for hearing on the 7 t h  of  May 

2014, but  i t  was again postponed, and al though i t  appears 

to have been due the unavai labi l i ty of  the employee’s 

at torney,  i t  must be noted that  that postponement was by 

agreement.   5 

9. The arbi t rat ion was then set down for the 4t h  of  June 2014, 

but  then nei ther party’s at torney was avai lable.  (As an 

aside, th is is perhaps one of  the reasons why the default  

posi t ion for misconduct  arbi t rat ion proceedings is that  no 

legal  representat ion is a l lowed).   10 

10. Be that as i t  may, i t  appears --  and Mr Schultz qui t  properly 

conceded --  that  up unt i l  th is stage the employee cannot 

real ly be faul ted for the delays that had by now spanned 

almost four years.   

11. However,  in  July 2014 the employee terminated his then 15 

at torneys’  mandate --  Russel l  Incorporated --  and 

appointed Ntshabe Attorneys.  I t  is  at th is stage where the 

employee was let down by his legal  representat ive.  The 

new at torney,  Ntshabe, to ld the municipal i ty’s at torneys,  

Smith Tabata Inc, that  he (Nthsabe) would apply to the 20 

bargain ing counci l  to have the matter set  down af resh, but 

he invi ted set t lement proposals. He asked the municipal i ty 

to respond with in 20 days.  The municipal i ty d id not .  

12. Despite that ,  for 16 months Ntshabe Attorneys did nothing.  

I t  was lef t  to the municipal i ty in January 2016 to set the 25 
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matter down for arbi t rat ion again.  I t  is  real ly that  delay that 

forms the crux of  the appl icat ion before the bargain ing 

counci l  and subsequent ly the review before th is court .   

13. The arbi t rator,  faced with that  sorry h istory,  accepted that 

she did have the discret ion to ru le on the appl icat ion to 5 

have the dismissal  referra l  d ismissed because of  undue 

delay.  But as I  have said, she found that  i t  should proceed.  

14. In doing so the main factors that she took into account 

were the fo l lowing:  First ly,  she says,  “ I t  is  my view that 

throughout these proceedings the delays cannot be 10 

attr ibuted to one party but  c ircumstances due to the contro l 

of  the part ies.”  I t  seems that what she meant was 

circumstances out of  the contro l  of  the part ies.  In th is 

regard she took into account the resignat ion of  an ear l ier 

commissioner f rom the counci l ;  the unavai labi l i ty of  records 15 

for the employee’s then legal representat ives;  the 

reconstruct ion of  the record – something that the 

commissioner thought would be a fut i le  exercise; and the 

fact  that  the counci l  had closed the f i le .  She also took into 

account that  postponements were at  var ious t imes 20 

requested by both legal  representat ives and concluded that 

nei ther party could be held d irect ly responsib le for the 

delay.  I t  is  in those circumstances that  she ordered the 

counci l  to reschedule the arbi t rat ion before another 

commissioner.  25 
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Grounds for review  

15. In consider ing the reasonableness of  th is ru l ing th is court 

must take into account the wel l -known test set out  in 

Sidumo v Rustenburg Plat inum Mines  2008 (2) SA 24 (CC) ,  

Herholdt  v Nedbank Ltd  [2012] 11 BLLR 1074 (SCA) and 5 

subsequent ly summarised by the Labour Appeal Court  in 

Goldf ie lds Mining SA (Pty) Ltd v CCMA [2014] 1 BLLR 20 

(LAC) .  In that judgment the LAC rejected the not ion of  a 

process-re lated review and ru led in paragraph 15:  

“What is required is f i rst  to consider the gross 10 

i r regular i ty that  the arbi t rator is said to have 

commit ted and then to apply the reasonableness 

test  establ ished by Sidumo. The gross i rregular i ty 

is not  a sel f -standing ground insulated or standing 

independent of  the Sidumo test.  That being the 15 

case i t  serves no purpose for the reviewing court  to 

consider and analyse every issue ra ised at  the 

arbi t rat ion and regard the fa i lure by the arbi t rator to 

consider a l l  or some of  the issues,  a lbei t  i t  

mater ia l ,  as rendering the award l iable to be set 20 

aside on the grounds of  process re lated review. In 

short :  A reviewing court must ascerta in whether the 

arbi t rator considered the pr incipal  issue before h im 

or her;  evaluated the facts presented at the hearing 

and came to a conclusion that  is reasonable.”  25 
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16. I  wi l l  return to Goldf ie lds ,  but  wi l l  f i rst  consider the 

quest ion whether the commissioner could in fact exercise 

the discret ion that  she did.  In th is regard Mr Schultz 

referred to a number of  cases where a s imi lar d iscret ion in 

th is court  and other superior courts was accepted.  I t  has i ts 5 

or igin,  as descr ibed as long ago as 1927, in Pathescope 

Union of  South Africa v Mal l in ick 1929 (AD)  as fo l lows:  

“The pla int i f f  may in certa in c ircumstances be 

debarred f rom obtain ing re l ief to which he would 

ordinar i ly  be ent i t led because of  unjust i f iable delay 10 

in  seeking i t .  I t  is  a doctr ine wel l  recognised in 

Engl ish Law and adopted in our own courts.  I t  is  an 

appl icat ion of  the  maxim vig i lant ibus et  non 

dormient ibus lex subveniunt . ”  

And the court then goes on to quote f rom the judgment in 15 

Lindsay Petro leum Co v Hurd :  

“The doctr ine of  laches in Courts of  Equity is not  an 

arbi t rary or technical  doctr ine.  Where i t  would be 

pract ical ly unjust to g ive a remedy, e i ther because 

the party has by his conduct  done that  which must 20 

fa i r ly  be regarded as equivalent to a waiver of i t  …. 

But in every case i f  an argument against  re l ief , 

which otherwise would be just ,  is  founded upon 

mere delay,  that  delay of course not  amount ing to a 

bar by any statute of  l imitat ions,  the val id i ty of that 25 
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defence must be tr ied upon pr incip les substant ia l ly 

equi table.  Two circumstances always important  in 

such cases are the length of  the delay and the 

nature of  the acts done during the interval which 

might  af fect e i ther party and cause a balance of 5 

just ice or in just ice in taking the one course or the 

other in so far i t  re lates to remedy . . .  The 

determinat ion of such a quest ion must largely 

depend on the turn of  mind of those who have to 

decide,  and therefore be subject  to uncerta inty,  but 10 

that  I  th ink is inherent  in the nature of  the inquiry.”  

17. I t  is  apparent f rom that  dictum  that  i t  is  in  the d iscret ion of  

the decis ionmaker to grant  the appl icat ion or not ,  taking 

into account the length of  the delay and the nature of  the 

acts done during the interval ,  as wel l  as the balance of  15 

just ice or in just ice.  

18. That has been accepted also by the High  Court  in  Sanford 

v Haley 2004 (3) SA 296 (C) where the late Moosa, J said:   

“ In terms of sect ion 173 of  the Const i tut ion, the 

High Court has the inherent power to protect and 20 

regulate i ts own process and to develop the 

common law taking into account the interests of 

just ice.  I t  has an inherent  jur isdict ion to contro l  i ts 

own proceedings and as such has power to d ismiss 

a summons or an act ion on account of  the delay or 25 
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want of  prosecut ion.  The court  wi l l  exercise such 

powers sparingly and only in except ional 

c i rcumstances because the dismissal  of  an act ion 

ser iously impacts on the const i tut ional  and common 

law r ight  of a p la int i f f  to have the dispute 5 

adjudicated in a court  of  law by means of  a fa ir 

t r ia l .  The court wi l l  exercise such power in 

c ircumstances where there has been a c lear abuse 

of  the process of  court . ”  

And he emphasised that  the test  is  a str ingent one.  10 

19. I t  is  against  that background also that  th is court  has to 

decide whether the arbi t rator exercised her d iscret ion 

properly.   

20. At  the hearing this morning Mr Schultz a lso referred to 

Ferreira v Tyre Manufacturers Bargain ing Counci l ,   what he 15 

said was an unreported a judgment of  my brother Lagrange 

J,  in  th is court ,  but  that  I  found during the tea adjournment 

as having since been reported at  (2013) 34  ILJ 364 (LC).  In 

that  case Lagrange J accepted that arbi t rators in a 

bargain ing council  or the CCMA may enterta in s imi lar 20 

appl icat ions.  But because a commissioner or panel l is t  of  

the bargain ing counci l  performs a quasi- judic ia l  statutory 

d ispute resolut ion funct ion and exercises no inherent 

jur isdict ion l ike a court ,  their  powers must be sourced in 

the provis ions of  the governing statutes.  He then accepted 25 
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( in paragraph 14) that  a commissioner or an arbi t rator 

charged with the obl igat ion to determine a d ispute can only 

d ismiss an appl icant ’s c la im on the basis of  excessive 

delays in prosecuting the c la im, i f  that  is  a power which is 

expressly granted or is reasonably necessary for exercis ing 5 

their  express powers.  He accepted, and I am summaris ing,  

that a Commissioner of  the CCMA or a panel l is t  of  the 

Bargain ing Counci l  does indeed have such a power.  On the 

facts before h im, where the arbi t rator in that  case did 

indeed dismiss a referra l  because of  undue delay,  10 

Lagrange J accepted (and I  daresay correct ly) :  

“There was nothing unreasonable about the 

arbi t rator ’s  exercise of  h is power to d ismiss the 

appl icant ’s c la im for the reasons he gave on the 

facts before h im. ”  15 

21. I  respectfu l ly agree with Lagrange J that  an arbi t rator of  

the Bargain ing Counci l  does have such a power.  The 

quest ion then remains whether in th is case the arbi trator 

exercised that  power and that  d iscret ion in a way that  is so 

unreasonable that no other arbi t rator could have come to 20 

the same conclusion.   

22. Returning to Goldf ie lds,  the quest ions to be asked as set 

out  in paragraph 20 are the fo l lowing:  

“1.  In terms of  his or her duty to deal wi th the 

matter wi th the minimum legal formal i t ies,  d id the 25 
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process that  the arbi t rator employed give the 

part ies a fu l l  opportuni ty to have their  say in 

respect  of  the d ispute?” 

23. In th is case there can be no contest  as far as that  is 

concerned. Both part ies had a fu l l  say and in fact  both 5 

part ies were legal ly represented.   

“2.  Did the arbi t rator ident i fy the d ispute he or she 

was required to arbi t rate?”  

24. Again,  the arbi t rator d id so and exercised that  d iscret ion 

accordingly.   10 

“3. Did the arbi t rator understand the nature of the 

d ispute her or she was required to arbi t rate?”  

Again,  that  is  not d isputed. The arbi t rator d id understand 

what she had to do.   

“4.  Did he or she deal wi th substant ia l  meri ts of  the 15 

dispute?”  

The answer to this,  again,  is yes.  She dealt  wi th the 

substant ia l  meri ts of  the d ispute and appl ied her mind to 

the issues and the evidence before her.   

25. The overarching and remaining quest ion is the last one, 20 

namely:  

“ Is the arbi t rator ’s decis ion one that  another 

decis ion maker could reasonably have arr ived at 

based on the evidence? ”  
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26. Mr Schultz submit ted that she did not ,  in giving the 

reasons that  she did in the paragraphs of  the award that  I 

have just  referred to.  Having had regard to those reasons, 

as wel l  as the comprehensive evidence that served before 

the arbi t rator,  I  must state that  th is court  may --  and 5 

probably would --  have exercised i ts d iscret ion d if ferent ly. 

The pr imary issue that  I  debated with Ms Mphosa in her 

argument is the delay of  some 16 months occasioned by 

the inact ion of  her predecessor,  Mr Ntshabe. In that  regard 

th is court has held on numerous occasions,  start ing with 10 

Saloojee ’s  case 1,  more than 50 years ago, that  there is an 

extent  beyond which a l i t igant  cannot escape the 

consequences of  the negl igence of  h is chosen 

representat ive.  However,  th is court  is  not s i t t ing as a court 

of  f i rst instance or as an arbi t rator. I t  is  s i t t ing on review 15 

and i t  must decide whether the discret ion that the 

arbi t rator in th is case exercised was done, not  only in an 

unreasonable manner,  but  in a manner that  was so 

unreasonable that no other arbi t rator could have come to 

the same conclusion.  20 

27. Of  that  I  am not convinced. The arbit rator appl ied her mind 

to the evidence before her.  She was al ive to the delays 

caused by the employee, and more important ly by h is then 

at torney.  She noted that at  var ious t imes during the 
                                            
1 Saloojee NNO v Minister of Community Development     
1965 (2) SA 135 (A). See also Silplat (Pty) Ltd v CCMA [2011] 8 BLLR 798 (LC). 
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process both part ies asked for postponements. I t  is  so that 

she does not  expressly deal wi th the specif ic  delay of  16 

months,  a l though she does take into account var ious 

factors that  were occasioned by the c losing of  the f i le and 

other act ions or inact ion on the part  of  the bargain ing 5 

counci l .   

28. On balance, when consider ing the discret ion exercised by 

the arbi t rator,  I  must a lso consider the words of  the 

Appel late Divis ion in 1927 in Pathescope Union where they 

said:  10 

“The determinat ion of  such a quest ion must largely 

depend on the turn of  mind of those who have to 

decide and therefore be subject  to uncerta inty, but  I  

th ink that  is inherent  in the nature of  the inquiry. 

The exercise of the d iscret ion especia l ly when 15 

consider ing a review rather than appeal must  

largely depend on the turn of mind of  the 

decis ionmaker,  that  is ,  the arbi t rator.”  

In exercis ing that d iscret ion,  in my view, the arbi t rator 

d id not  come to a conclusion that  is  so unreasonable that 20 

no other arbi t rator could have come to the same 

conclusion.  The award must therefore fa i l  and i t  wi l l  be in 

the interests of  just ice that  the or iginal  d ispute be f inal ly 

determined.  

 25 
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Costs  

29. That leaves the quest ion of  costs.  This court  is  enjo ined to 

take into account the requirements of  both law and 

fa irness.  In that regard,  a l though in law the municipal i ty 

has been unsuccessful ,  I  am not incl ined to award costs.  5 

The court  cannot c lose i ts eyes to the delays occasioned 

by the employee and his previous at torneys.  I t  would be 

inequitable to order the municipal i ty to pay costs in those 

circumstances.  I  a lso take into account that  th is ru l ing 

means that  i t  is  not  the end of  the matter and that i t  wi l l  10 

have to be decided af resh.  In those circumstances also,  I  

do not  th ink a costs award is warranted.   

 

RULING  

1. The appl icat ion for review is d ismissed.  15 

2. There is no order as to costs.   

3. The First  Respondent,  that  is  the South Af r ican Local 

Government Bargain ing Counci l ,  must set down the unfair 

d ismissal  d ispute down for arbi t rat ion before the 30t h  of  

November 2017.  20 

---ooo---  

 

 

 

  25 
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