
 
C 6 7 3 / 2 0 1 5  

 JUDGMENT 

 

/LC  /… 
 

1 

IN THE LABOUR COURT OF SOUTH AFRICA 
(HELD AT CAPE TOWN) 

 

CASE NUMBER:                                                   C673/2016 

DATE:                                                          3 AUGUST 2017          5 

In the matter between: 

KIM MAART     Appl icant 

and 

CCMA           1s t  Respondent 

COMMISSIONER REZA SLAMANG       2n d Respondent 10 

POLAR ICE CREAM (PTY) LTD         3 r d  Respondent 

 

J U D G M E N T 

 

STEENKAMP, J  15 

This appl icat ion for review comes before the Court  in  rather 

unusual c i rcumstances.   The appl icant ,  Ms Kim Maart ,  was 

dismissed by the th ird respondent,  Polar Ice Cream (Pty) Ltd.  

Feel ing aggr ieved with the dismissal ,  she referred a d ispute to 

the CCMA, the f i rst  respondent.   Commissioner Reza Slamang, 20 

the second respondent,  presided over the arbi t rat ion once 

conci l ia t ion had fa i led.   The Commissioner found that  the 

d ismissal  was fa ir  and ordered the employer to pay Ms Maart 

only an amount in l ieu of  not ice and an amount in respect  of 

outstanding wages and no compensation. 25 
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Ms Maart  approached th is Court to have the arbi t rat ion order 

reviewed and set  aside in terms of  Sect ion 145 of  the Labour 

Relat ions Act.   She f i led an amended not ice of  mot ion on 25 

January 2017 in which she asks that  the award be reviewed, 5 

set  aside and remit ted to the CCMA for an arbi t rat ion de novo  

before a Commissioner other than the second respondent. 

 

The company’s attorneys wrote to Ms Maart  on 20 February 

2107, short ly af ter having received the amended not ice of 10 

mot ion,  and made an of fer on the record,  or wi th prejudice, 

saying:  

 

“Our instruct ions are that our c l ient wi l l  not  oppose your 

review appl icat ion under the abovement ioned case 15 

number on the basis that  you agree that :  

 

1. The matter is arbi trated af resh at  the CCMA and that 

the Labour Court  may not  subst i tute i ts decis ion for 

[ that of ]  the CCMA; 20 

 

2. You wi l l  not  pursue costs against  our c l ient . ”  

 

And the attorneys, Maserumule At torneys,  then to ld Ms Maart 

in  that  let ter that ,  should she refuse to agree to the proposal:  25 
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“…and as our c l ient  wi l l  incur legal  costs in addressing 

the matter in that  manner, we shal l  request  that a costs 

order be granted against  you.”  

 

Ms Maart  d id not  respond to that  of fer.   There is some dispute 5 

as to whether she received the letter,  but  be that  as i t  may, on 

22 March 2017 the company f i led i ts answering af f idavi t ,  

assisted by i ts current  at torneys of  record.  In that  af f idavi t  the 

General Manager of  the company, Riyaaz Mohamed, repeated 

the tender and said the fo l lowing:  10 

 

“Third respondent would not oppose appl icant ’s review 

appl icat ion should appl icant  agree that  the matter be 

arbi t rated af resh before f i rst  respondent and should 

appl icant  not  pursue costs against  th ird respondent.   In 15 

the event that  appl icant  refuse to agree to th ird 

respondent ’s proposal,  th ird respondent would f i le an 

af f idavi t  conf i rming i ts agreement to appl icant ’s d ispute 

being submitted to f i rst respondent to be re-arbi t rated 

and in such circumstances th ird respondent would 20 

request  that  a cost order be granted against  appl icant. ”  

 

Ms Maart  conf i rmed, in her argument before Court  today,  but 

a lso in the replying af f idavi t  that she subsequent ly f i led on 10 

Apri l ,  that  she did receive that  answering af f idavi t  and that  she 25 
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was wel l  aware of  the tender made by the company.  Before 

f i l ing her answering af f idavi t  and on 3 Apri l ,  Ms Maart  wrote to 

Maserumule Attorneys and said: 

 

“Since th ird respondent in i t ia ted the proposal/ request  5 

process, which appl icant  has however not  received,  the 

appl icant  therefore are [sic ]  now putt ing forth her 

proposal. ”  

 

She then asked to be paid a “non-deduct ib le salary” of  12 10 

months,  paid in a lump sum “non-negot iable” and she said that,  

should the company refuse to agree to her counterproposal,  

she would cont inue with the case, she would f i le  a not ice to 

withdraw the re l ief  against the CCMA and the Commissioner 

f rom being responsib le for any costs,  but would hold the 15 

company responsib le for costs in the review appl icat ion.  

 

When the matter was heard th is morning,  Ms Maart was at  a 

loss to expla in why she would not accede to the reasonable 

of fer made by the company in c ircumstances where the 20 

company of fered her everyth ing that  she asked for in her 

not ice of  mot ion,  i .e.  that the award be reviewed and set  aside 

and remit ted to the CCMA for a hearing af resh before a 

Commissioner other than Slamang.  Af ter some t ime, when the 

Court  asked her for her reasons,  she simply answered “no 25 
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reason”.    

 

In those circumstances Ms Pead, for the company, argued 

that ,  as foreshadowed in i ts answering af f idavi t ,  costs should 

be awarded against  the appl icant as she carr ied on with 5 

l i t igat ion and forced the company to incur legal  costs in 

c ircumstances where she was forewarned that  costs would be 

sought against  her and that her subsequent conduct amounted 

to mal ic ious and vexat ious l i t igat ion. 

 10 

In terms of  Sect ion 162 of  the Labour Relat ions Act ,  th is Court 

has to take into account the requirements of  both law and 

fa irness in decid ing whether or not  to award costs.   One of  the 

factors that  should be considered is the conduct  of  the part ies 

in pursuing or cont inuing with l i t igat ion.   I  agree with Ms Pead 15 

that  the at t i tude of  Ms Maart in th is case in e lect ing to 

cont inue with l i t igat ion in c ircumstances where her employer 

had of fered her everyth ing that  she had asked for,  was ent i re ly 

unreasonable.   No further legal  costs should have been 

incurred once the employer had made the of fer of  20 February, 20 

re i terated in i ts answering af f idavi t  of  22 March.  This is a 

case where she should be held l iable for those costs.    

 

I  therefore make the fo l lowing order:  

 25 
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1. THE ARBITRATION ORDER OF 26 SEPTEMBER 2016 

UNDER CASE NUMBER WECT6945/16 IS REVIEWED 

AND SET ASIDE .  

2. THE APPLICANT’S UNFAIR DISMISSAL DISPUTE IS 

REMITTED TO THE CCMA FOR A FRESH ARBITRATION 5 

BEFORE A COMMISSIONER OTHER THAT THE 

SECOND RESPONDENT .  

3. THE APPLICANT IS ORDERED TO PAY THE THIRD 

RESPONDENT’S COSTS .  

 10 

 

 

            _____________________ 

            STEENKAMP, J   

 15 


