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Summary: 11 application — prejudice not substantial to warrant a

ismissal of the main application.

Review application — incapacity for ill health — employer enjoined
to establish the extent of incapacity based on objective facts and
explore means to reasonably accommodate employee -
engrossed by the length of absence, the employer failed to
explore other alternatives short of dismissal — inquiry on

substantive and procedural fairness inextricably linked.



JUDGMENT

NKUTHA- NKONTWANA J

Introduction

[1]

[2]

This is an application for the review of an arbitration award is

February 2012 by the second respondent (the commission terms of
which he found that the dismissal of the third responde

and substantively unfair. The third respondent is oppasi

The applicant's main ground of review, précised i

J to prop d justifiably apply
ces of the matter.

committed a reviewable irregularity by faili

his mind to the facts and law in the cir St

Interlocutory application

[3]

plaint was that the applicant dragged its feet
reply affidavit. It had to be nudged by the third

TheWapplicant’s counsel conceded that there was slackness in the manner in
whigh the applicant prosecuted the main application, but he submitted that

e delay pertained to processes after the close of pleadings and it did
comply soon after it was put on terms by the third respondent. The applicant
always demonstrated an intention to persist with the litigation, so it was

further submitted.

1 Rule 11 of the Labour Court Rules dealing with interlocutory applications.



[5] | agree with the third respondent’s counsel that the delay in the finalisation of
this matter is regrettable. The third respondent was dismissed on 14 April
2011 and 6 years down the line, she is yet to enjoy the fruits of her victory.
The prejudice suffered by the third respondent is, however, not substantial

So as to warrant a dismissal of the main application.

[6] In the circumstances of the case, | am disinclined to dismiss the main

application. Even so, the delay was duly considered in the awardifig of costs.

Background facts

se. The third

respondent was employed as a clinical resear e an@l commenced her

2010, she hit on her head by
fell ony crates and injured her

back. She lost consciousness and was rushed to hospital. She was booked

[7] The facts of this matter are, to a large extent, com

employment on 1 March 2010. On 29 June,

a cabinet door at work. Consequen

off sick from 1 July 2010 and wasWgta a special leave up until 30
September 2010. Hencef was on sick leave up until 26 November
2010 and annual leave ember 2010.

[8]

[9 The QYapplicant also reported the accident and injury in terms of
pensation for Occupational Injuries and Diseases Act? (the COIDA). Dr

De Kock who was treating the third respondent at that time filed a medical

report dated 26 January 2011 in support of the COIDA process. It is
apparent from the medical report that the third respondent was not fit to

resume duties but had prospects of recovering ‘in time’.

2 No. 130 of 1993.



[10] The first incapacity enquiry was scheduled for 12 January 2011 but
postponed at the instance of the third respondent so as to allow her time to
consult with Dr De Kock. The medical report issued by Dr De Kock on 9
February 2011states that the third respondent’s main medical problem at
that time was not related to the injury caused by the accident at work on 29
June 2010. She was diagnosed with ‘pre-mobid mood disorder’. This

condition was said to be resinous enough to cause functional limitation. The

(i.e. from 7 February 2011 to 24 February 2011 an

April 2011). In essence, the third respondent reained

up until the
date of her dismissal.

[11] On 14 March 2011, the applicant re e apacity enquiry that had
been postponed on 10 March 2011 i order t@ allow Dr Jordaan to submit his

medical report. Dr Jordaan’s teport, d March 2011, clearly states that

the third respondent’s ondition was treatable but she needed to
undergo further investigati ly Dr Bester hence she was booked off sick for
011 to 25 March 2011). In the enquiry, the

eagerness to resume work, subject to her

[12] city enquiry was scheduled for 28 March 2011 but only sat

t medical certificate on her progress or sick note for days she had
bsent on after 25 March 2011. She was then instructed to report for

y on 1 April 2011 or face disciplinary action. The applicant did comply
with the instruction but only for three days. On 6 April 2011, the third
respondent’s husband sent an SMS to the applicant reporting her wife off
sick. The same day the applicant received a medical certificate from Dr
Jordaan booking the third respondent off sick for another month (i.e. 25
March 2011 to 25 April 2011).



[13]

[14]

On 7 April 2011, the applicant served the third respondent with a notice to
attend a further incapacity enquiry that was scheduled for 14 April 2011. The
third respondent replied in writing and addressed some of the issues that
were going to be discussed in the enquiry. Pertinently, she was categorical
about the fact that she was not in a position to affirm whether she would be
fit to resume work on 26 April 2011 or comment on the prospects of her
recovery. Nonetheless, she granted the applicant permission to contact her

doctors, an offer that was never taken on by the applicant.

On 14 April 2011, the third respondent failed to attend t
Her husband testified that she did not attend becaus

acity enguiry.

frail. He
conceded to permitting the applicant to continuegwith th
ht do. Indeed, the
the third respondent and

third respondent’s absence if that was w

incapacity enquiry proceeded in the abse
recommended her dismissal. The ¢ S final incapacity enquiry,

Ms Vos, testified that in arriving an recommendation, she had considered

the following:
14.1. The medical that™ had been submitted by the third
responde

e third respondent had been absent from work for 10

Il did not provide the applicant with the report stating

The applicant’s financial constraints at that time and the fact that it
could not adapt the third respondent’s position or offer her an

alternative position.

Review Test



[15] Tritely, the test for review is whether the decision reached by the
commissioner is one that a reasonable decision-maker could not reach.®
In Herholdt v Nedbank Ltd (Congress of South African Trade Unions as
amicus curiae),* the Court simplified the approach to be adopted when
dealing with irregularities resulting from errors made by commissioners in the

conduct of arbitrations as follows:

‘A review of a CCMA award is permissible if the defect in th oceedings

falls within one of the grounds in section 145 (2)(a) of the LRAYF defect in

weight and relevance to be attag¢hed to pamiedlar facts, are not in and of
themselves sufficient for an aw. to bé) set aside, but are only of any

consequence if their effe outcome unreasonable.’

[16] In Head of the Depart
findings in Herhol d by way

ducation v Mofokeng,® the LAC, endorsed the

emphasis stated that:

ors in relation to the facts or issues, therefore, may or may
easonable outcome or provide a compelling indication that
r misconceived the inquiry. In the final analysis, it will depend on

he lity of the error or irregularity and its relation to the result. Whether
gularity or error is material must be assessed and determined with
eference to the distorting effect it may or may not have had upon the
arbitrator’s conception of the inquiry, the delimitation of the issues to be
determined and the ultimate outcome. If but for an error or irregularity a
different outcome would have resulted, it will ex hypothesi be material to the

determination of the dispute.’

8 Sidumo and Another v Rustenburg Platinum Mines Ltd and Others [2007] ZACC 22; [2007] 12 BLLR
1097 (CC) at para 110;Herholdt v Nedbank Ltd (Congress of South African Trade Unions as amicus
curia) [2013] 11 BLLR 1074 (SCA; and Gold Fields Mining South Africa (Pty) Ltd (Kloof Gold Mine) v
Commission for Conciliation, Mediation and Arbitration and others [2014] 1 BLLR 20 (LAC).

4 Herholdt at para 23.

5 Head of the Department of Education v Mofokeng [2015] 1 BLLR 50 (LAC) at para 33.


http://www.saflii.org/za/cases/ZACC/2007/22.html
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2007%5d%2012%20BLLR%201097
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2007%5d%2012%20BLLR%201097

[17] It is clear from the authorities referred to above that a mere failure by the
commissioner to properly determine a factual dispute or draw inferences or
make factual findings does not in itself constitute a basis for review.
Ultimately, the determining factor is the substantive unreasonableness of the
commissioner’s decision.

Analysis

[18] It is common cause that the third respondent’s emplo was
terminated due to her ill health. The reason giv he was
incapable of performing the work for which she, was oyed due to her
continuous ill health.

[19] Item 10 Schedule 8 to the Labour i (the LRA) - the Code of

Good Practice: Dismissal (the C@de) gives the following guideline on

incapacity: ill health and injury:

‘(1) Incapacity t f ill health or injury may be temporary or

permanent. | loyee is temporarily unable to work in these

employer should investigate the extent of the

njury. If the employee is likely to be absent for a time

asonably long in the circumstances, the employer should

arnatives are considered, relevant factors might include the nature

the job, the period of absence, the seriousness of the illness or

injury and the possibility of securing a temporary replacement for the

il or injured employee. In cases of permanent incapacity, the

employer should ascertain the possibility of securing alternative
employment, or adapting the duties or work circumstances of the

employee to accommodate the employee’s disability.

(2) In the process of the investigation referred to in subsection (1) the

employee should be allowed the opportunity to state a case in

6 Act 66 of 1996 as amended.



response and to be assisted by a trade union representative or fellow
employee.

3) The degree of incapacity is relevant to the fairness of any dismissal.

The cause of the incapacity may also be relevant. In the case of

certain kinds of incapacity, for example alcoholism or drug abuse,
counselling and rehabilitation may be appropriate steps for an

employer to consider.

4) Particular consideration should be given to employees who injured

ss. The*Courts

have indicated that the duty on the emploVer tOM8 odate the

ircumstances.’

[Emphasis added]

[20] On the other hand, Item 11 of t dressed to a person
determining the fairness of the dismissal fag incapacity due to ill health or
injury. It provides that:

‘Any person determini dismissal arising from ill health or injury is

unfair should conside

n employee is capable of performing the work; and

ployee is not capable -
the extent to which the employee is able to perform the work;
(i) the extent to which the employee’s work circumstances might
be adapted to accommodate disability, or, where this is not
possible, the extent to which the employee’s duties might be

adapted; and

(iii) the availability of any suitable alternative work.’



[21] In Standard Bank of South Africa v Commission for Conciliation, Mediation
and Arbitration and Others,” relied on by the third respondent, the Court
opined that an enquiry contemplated in Item 10(1) * an enquiry to justify an
incapacity dismissal may take a few days or years, depending mainly on the
prognosis for the employee’s recovery, whether any adjustments work and
whether accommodating the employee becomes an unjustified hardship for

the employer’.

[22] In this case, it is common cause that Dr De Kock diagnose e third

respondent’'s medical condition as a ‘pre-mobid
accordingly referred her to Dr Jordaan, a psychiatris
respective medical reports that ‘pre-mobid
functionality but is treatable. The last medic
10 March 2011.

[23] The applicant argued that the thirdi respon@lent’'s absence from work had

nothing to do with her injury at work ne 2010 as per Dr De Kock’s

P

third respondent was fagt ‘@t treatment but instead persisted with being

diagnosis. As such, her g

ondition was permanent but treatable. The

absent unending| his a t has no merit as no medical report had

opdent permanently incapacitated. Other than

pondent’s mental condition from the injury she had
29 June 2010, Dr De Kock, and subsequently Dr
conclusively pronounced on the extent of the third
capacity. In fact, Dr Jordaan indicated that Dr Bester would
ught on board to perform further investigations. As of 10 March 2011,
d respondent’s medical condition was still under investigation. In the
ence of Dr Bester's report or additional report by Dr Jordaan, the
applicant had no medical basis for its conclusion that the applicant was

permanently incapacitated.

7 [2007] ZALC 98; [2008] 4 BLLR 356 (LC); (2008) 29 ILJ 1239 at paras 70 -76.



[24]

[25]

Even this case

to access the

10

The applicant referred to Independent Municipal and Allied Trade Union on
behalf of Strydom v Witzenberg Municipality and Others® where the court
emphatically found that the commissioner misdirected himself by failing to
consider the latest medical report which clearly stated that Mr Strydom has
recovered from his mental condition and could resume duties. In my view,
Witzenberg does not support the applicant. Conversely, it seems to support
the third respondent’s case in many respects as the Court pertinently stated
that:®

N 4
onths) between the

enquiry, such that by the

ployee had, according to dr

and could resume duties. Under

cause that the third respondent had attempted
ery’s Capital Disability Benefit. Her claim was declined

0 because her functional impairment was expected to

c @» e. Whilst, in order to qualify for the Discovery benefit, the
ongdhition had to be permanent regardless of treatment. It is without
that by December 2010 the applicant was aware that the third
dent’s incapacity was temporal. The subsequent medical reports by

third respondent’s doctors confirmed that. There had been no medical

report to the contrary when the last incapacity inquiry was conducted on 14
April 2011. During the arbitration, the applicant testified that her condition

had improved and was in a position to resume her duties.

8(2012) 331LJ 1081 (LAC) at para 20.
°1d at para 27.



[26]

[27]

[28]

11

The applicant, ultimately, had an onus of proving the third respondent’s
incapacity in order to justify the dismissal.l® Even though the third
respondent was indisposed for a period on 10 months, the applicant failed to
enquire into extent to which the third respondent was able to perform her
work, a factual enquiry to establish the effect that her incapacity has on her
performing her work. This, in essence, was the finding by the commissioner.

third respondent’s position was so
her absence affected it adversely,ja possibility of securing a temporary
replacement for her could e bee able option. Nonetheless, that

option was never explore

The applicant was§howeven, engrossed by the third respondent’s length of

xplore other alternatives short of dismissal. That

as Based not so much on her incapacity as her long and persistent periods

f absence from work due to ill-health. That is why the applicant insisted that
the enquiry before the first respondent should have been formulated broader
than it was to make reference to the “habitual” and “persistent absenteeism”
of the third respondent. That is not the test. The test is whether the third
respondent was at the time of dismissal capable of rendering her services to
the applicant. She was never given a chance to prove that she was. | am thus

satisfied that the first respondent asked and answered the correct question.’

10 Section 192(2) of the LRA.
1112007] ZALC 40 at paras 14 — 15.
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As regards the second issue, there was no evidence before the first
respondent that the third respondent had any say in the applicant’s
“consideration” of alternative positions of a less stressful hue. Whether or not

such positions indeed existed is a separate enquiry.’

[29] These principles are trite. By now it is reasonable to expect that employers
clearly understand the obligations in terms of Items 10 and 11 of the Code.

Even though an employer may not be obliged to retain an emplgoyee who is

not productive, fairness requires that a proper assessme made of
whether that situation has been reached before the e er reserts to
dismissal.’> Such an assessment cannot be undert arbitrary

manner and without properly consulting the e y on possible

alternatives.13

[30] It is also clear from the award that t

basis of evidence that was ed before him, including evidence that was

not before the chairperson acity enquiry. 14

[31] In this regard, the th

perform her

respondent testified that she had been in a position to

to reasonable accommodation, especially since

y, her medical condition had improved to the extent that she

was ‘eonfident that she would be in a position to perform her duties.

[32] e applicant, on the other hand, failed to prove that the third respondent’s
prolonged absence from work was unreasonably arduous. Also, it failed to
consider adapting the third respondent’s work so as to allow her to perform

her duties seated, when it was enjoined to do so given the fact that the

12 National Union of Mineworkers and Another v Libanon Gold Mining Co Ltd (1994) 15 ILJ 585 (LAC).
13 Standard Bank above n 6 at para 111.
14 Witzenburg, above n 7 at paras 15 & 25.



13

genesis of the third respondent’s medical condition was due to the accident
that happed at work. The applicant’s evidence in this regard was limited to a
mere mention of financial difficulties without providing exact facts on how

tweaking of the third respondent’s duties could have saddled it unduly.®

[33] On procedure, the third respondent’s husband, Mr Maseti, testified that she
was indisposed on the day of the final hearing, a fact he communicated to

the applicant, a fact that was denied by Ms Vos. In any event,
on that because the applicant had already been served with t
note that booked the third respondent off duty from 2 201T™o 25
April 2011.

[34] The commissioner correctly found that Ms t tojhave applied her

mind to the fact that the applicant had pa st of the incapacity
investigations previously. She als RO comsideration to the third
respondent’s medical history and the fact tRat the genesis thereof was the

injury sustained at work. Accordingly, plicant was expected to go an

extra mile in its attempt sonably accommodate the third respondent.
There was no justifica

the third respondenwas c

[35]

unfair procedure. The sick leave could not be used as an excuse

n incapacity hearing, so it was further submitted. | disagree.

Th nt was not accused of abusing sick leave and the sick note was
nevew disputed. This case is distinguishable from AECI Explosives Ltd

merveld) v Mambalu,'® relied on by the applicant. In AECI, addressing
the issue of procedural fairness, the court held that there should be a
distinction between dismissal for persistent but intermittent absence for ill
health and dismissal for prolonged absence owing to long-term illness. In
that matter, the employee was dismissed for persistent but intermittent

absence for ill health. The court stated that a persistent but intermittent

15 Standard Bank above n 6 para 137 — 138.
16 (1995) 16 ILJ 1505 (LAC)



[36]

14

absence for ill health should be treated as analogous to a disciplinary matter
capable of being regarded as a dismissal for misconduct as opposed to
incapacity. The procedure followed by the employer was found to be fair as it
had given the employee warnings to improve his attendance at work; it had
given him the opportunity to make representations; it had investigated his
claim that his working conditions were the cause of his illness and found that

that claim had no substance; and, finally when there was no adequate

In this case, it is common cause that the applicant follo i acity for
ill health process. In fact, it is clear from the outcome 0 Ms Vos that
misconduct was never considered, not evefjin t alternative. In
Witzenburg,” the LAC made it clear th . re constrained to

adhere to the provisions of Items 10 a de. It was stated that:

‘The afore-mentioned obligations
11 of Schedule 8 to th
Employment Equity
2001: 7-3 to 7.4,

the employer as set out in items 10 and

are inter-

lated with similar obligations in the
98. In their work Employment Equity Law
orius et al submit that the duty of reasonable
accommodationg,of employees by employers is not confined to the

t “is a duty that is implied in the concept of unfair

a\general sense” and ...“is one of the judicial and legislative

S al as well?’

[BMe issue of the remedy, the third respondent had sought reinstatement

on the basis that she was well enough to resume with her normal duties. In
the absent of any evidence to prove that it was not reasonably practicable for
the applicant to re-instate the third respondent, the primary remedy of

reinstatement was correctly awarded.

17 Above n 7 at para 8.
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Conclusion

[38]

Costs

[39]

[40]

1.

In all the circumstances, the commissioner certainly understood the true
nature of the enquiry and rendered a decision that is substantively
reasonable. In my view, the applicant's qualms are predicated on the
negligible material errors of fact as well as the weight and relevance to be
attached to particular facts which, on the review test expounded in the
authorities above mentioned, are not in and of themselves suffi€ient for an

award to be set aside.

Even though the Rule 11 application is dismissed, there isino justification for

e

On the contrary, there is n pn why costs in the main application should

awarding costs against the third respo e plication was not

frivolous given the sluggish manner jamwh pplicant prosecuted the

review application.

not follow the result.

In the premises the f@llowing order:

lication is dismissed with no order as to costs.

e review application is dismissed with costs.

P Nkutha-Nkontwana
Judge of the Labour Court of South Africa
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