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JUDGMENT

GUSH J

[1] The applicant in this matter applies to review and set aside the award handed
down by the second respondent under the auspices of the third respondent and
for the matter to be referred back to the third respondent to be considered de



novo. The application includes an application for condonation for the late filing of
the review application. The condonation application was not opposed by the first

respondent but taken no further in argument .than the papers by the applicant

[2] The applicant was employed by the first respondent as a driver. His duties
involved driving a petrol tanker and making deliveries of fuel to specified service

ns the applicant

stations on a particular authorised route. On a number of occ
was found to have deviated from his route and stopped in Buc road an area

well-known as a “hot spot” where thefts of petrol occ

[3]

was not supposed to be was c is return to the depot the clients
aplained that the amount delivered was

[4] enquiry the applicant was found guilty of the

Dissatisfied the applicant referred a dispute to the
Urn appointed the second respondent to arbitrate the

the outset to record the chronology of events leading to the

(5]
ation being argued in October 2016:

a. The applicant was employed by the first respondent in August 2005 and

was dismissed on 25 June 2008.

b. A dispute was referred to the third respondent on 8 August 2008 and a
certificate reflecting that the dispute had not been resolved was issued on
5 September 2008.



The bundle of documents filed in the matter contains an undated request
for arbitration; a notice issued by the third respondent setting the
arbitration down to 14 July 2009; documentation relating to the request
that the matter be adjourned and confirmation that the arbitration
proceeded on 19 February and 19 April 2010. There is no explanation of

what caused the delay between the certificate issued on 5 September

2008 and the commencement of the arbitration on 19 uary 2010.

At the conclusion of the arbitration, the sec issued an
award dated 4May 2010 which award, the a
13 May 2010.

The review application was filed on

nat the documents uplifted in November 2010 had not been
retdrned nor had the record be transcribed.

25 January 2011, the applicant’'s attorneys wrote to the transcribers
suggesting that only one of the CDs had been transcribed.

It is clear from the papers that the applicant did not comply with the
requirements of rule 7(8) in that having uplifted the record filed neither an



amendment nor variation to the notice of motion or delivered a notice that

he stood by his notice of motion.

On a March 2011, despite the failure of the applicant to comply with the
rules, the first respondent having given notice of its intention to oppose the

application filed an opposing affidavit.

March 2011 and
April 2014 when the applicant’s attorney appear ised that the

Nothing appears to have happened in the matter bet

placed before Cele J in cham the parties were to

attempt to reconstruct the tive was issued on 9

September 2014.

f documents used in the arbitration;
third respondent’s documents relating to the matter;
Transcript; and

A rule 7A(8) notice, somewhat surprisingly given the background to
the matter simply stating: “KINDLY TAKE NOTICE that the applicant
hereby stands by the Notice of Motion of 15 July 2010" (my

emphasis).



p. In response to this notice, the first respondent filed a further answering
affidavit on 27 October 2015.

g. The applicant filed a replying affidavit on 9 November 2015. Conspicuous
by its absence in this affidavit is any reference whatsoever to the directive
that the parties were to attempt to reconstruct the record or the outcome of

such attempted reconstruction. The affidavit essential ggests that the

matter should be referred back to the third respond eard de novo

r. The pleadings having event was enrolled to be
heard on 11 February 2016 w [ 8 ped sine die by consent.

[6]

e notice of motion, the first respondent’s

t respondent’'s answering affidavit and the

including the documents used at the arbitration, the award and

the tkanscript.

[7] In argument, the applicant averred that on the strength of the decision of the
Constitutional Court in the matter of Baloyi v Member of the Executive Committee
for Health and Social Development, Limpopo and Others? the mere fact that the

1(2016) 4 BLLR 319 (CC) (Baloyi).



[8]

[9]

[10]

[11]

evidence in chief of Nadar and the evidence of Southwick was missing, the
dispute to be referred back to be considered de novo.

I do not understand the decision in Baloyi to be authority for the simple
proposition that in all matters where the record may be incomplete that the award

should be set aside and the matter referred back to be heard again.

Unlike the facts in Baloyi, the first respondent had not with its opposition to
the application, a substantial portion of the record wa 2N n attempt to
reconstruct the record had taken place and a
agreement had been reached on the evidence ' during the

reconstruction exercise.

Before turning to the merits of t
missing portions of the record, it i
by this Court and the issue of the

parties.

ns us by its absence is any reference

anyjattempt to reconstruct the missing portions

attorney however, who filed his heads of

. Mhlanga represented the applicant and Mr. Ncingwana represented
the respondent.

2. The parties have agreed that the evidence of Colin Nadar as set out in the
Commissioner’'s award is a true and correct reflection of his testimony at

the arbitration.



[13] In his heads, Mr. Mhlanga simply records the following:

‘In the reconstruction meeting held between parties and 24 October 2014
agreement was reached on the evidence of Mr. Colin Nadar as set out in the
Commissioner’s award as having been correctly captured and in respect of which
the court can rely on. (sic) no agreement was reached on the evidence of Mr.

Southwick nor could his testimony be reconstructed.’

[14] A number of issues arise from this averment. Firstly, in_the answering affidavit

Nadar is missing despite the ruling and avers t
Is not accurate and that the record is inad
an apparent attempt to mislead the c

[15] There is no record, or at least no ord or at has been filed by the

applicant, regarding any ag ntinr ct to;Southwick’s evidence.

[16] In the applicant’'s foundi der the heading grounds of review, the
pondent’s findings in her award constituted

ecision was one that no reasonable decision-

[18] What the applicant fails to deal with is the finding by the second respondent that
the applicant's evidence was not credible. In contrast the second respondent

accepted the evidence of Colin Nadar and that the parties had agreed that her



summary of his evidence was “a true and correct reflection of his testimony at the

arbitration."

[19] The replying affidavit filed by the applicant takes a matter no further. On the

merits of the application, the applicant continues to raise what is in essence

grounds of appeal. The applicant during the arbitration the disciplinary

hearing simply offered a bare denial in the face of th i f Nadar and
Southwick. In the replying affidavit, apart from
second respondents summary of Nadar’s evid Southwick’s

evidence being missing.

[20] What is even more startling is that Mr : C eads of argument

that the record of proceedings prov respondent is completely

inadequate” sic is simply n ‘ . plicant does, is to refer to what

he attacks the sec ary of the evidence. This is not so.

There is nothi [ idavit to substantiate this averment.

[21]

respond ;‘
N

arbitrate; understood the nature of the dispute ... she was required to

D asconsideration of the award suggests that the second

[22] with the minimum of legal formalities [gave] the parties a full

eir say in respect of the dispute; identif[ied] the dispute [s]he was

[t] with the substantial merits of the dispute; and [arrived at a] decision that
another decision-maker could reasonably have arrived at based on the evidence.’?l am
not satisfied that the applicant has in any way established that the second
respondent’s award is reviewable. The second respondent has properly

considered the dispute, recorded the evidence, analysed the evidence and come

2 The Sidumo test. Gold Fields Mining SA (Pty) Ltd (Kloof Gold Mine) v CCMA and Others [2014] 1 BLLR
20 (LAC).



[23]

[24]

[25]

to a decision that is eminently one to which a reasonable arbitrator could have

arrived at.

It is so that the applicant did not address the issue of condonation and only dealt
with the merits. | am satisfied that as the applicant cannot succeed on the merits |
therefore grant condonation for the late filing of the review and dismiss the

application.

respondent must shoulder some Dla e Inordinate delay. It is
inappropriate for the first respondent [ ' e matter to be dealt with.

D H Gush

Judge of the Labour Court of South Africa
Johannesburg
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