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JUDGMENT




GUSH J

1.

The applicant in this matter, an erstwhile employee of the

respondent, applied by way of notice of motion for an order that the

respondent pay him the amount of R466,796 The amount

claimed is the balance of a voluntary retre ent'package the
applicants avers the respondent agreed to
The application is opposed by the res spondent
had filed its opposing affidavit thg t the matter

should be referred to trial.

a. the respordent and January 2009/10

embark regarding the contemplated
retrenc er of employees;
b 43 employees had applied for voluntary

t and that the criteria to be applied to employees

lied for voluntary retrenchment was that the value

any employee who volunteered to be retrenched would

receive severance package the value of which would not
exceed the remuneration due to such volunteer for the balance
of the financial year.

c. On 28 January 2010 the applicant applied for voluntary

retrenchment and on the 29 January 2010 met with the



respondents Aaron Ganesh (the applicant’'s general manager
Pinetown) and Leon Selzer the then managing director of the
applicant. At the conclusion of the meeting the applicant was
advised that he would be notified of the outcome of his
application on Monday, 1 February 2010.

d. On Saturday, 30 January 2010 in respons a telephonic

guery from the applicant, Ganesh left essage on the

applicants phone advising the applica da | is dat
da retrenchment must be cost neutral in“dis Ri , You me
and Sinazo will resolved on Mg

e. On Monday 1 February ' d Ganesh met

and agreed the applica retre package which was

produced by and sigred by feth the,applicant and Ganesh on 3
February 2010

f. On 2 February 0 icant was handed a certificate of

spon@ents human resource manager in which

ination of the applicant services was

chment”.

ed to sign the restraint of trade and advised Ntshangase
that he had accepted an offer employment with Golden Era
Packaging a competitor of the respondent.
The pre-trial minute records that the court was required to decide:

a. whether on 1 February 2010 or at all the respondent agreed to

retrench the applicant;



b. if the respondent did agreed to retrench applicant on 1
February 2010 or at all was it entitled in law to resile from such
agreement to retrench because applicant had failed to disclose
the possibility of employment with Golden Era Packaging to the

respondent, alternatively insist that such retrenchment be

subject to the applicant signing a restraint of t agreement in

favour of the respondent;

was:
nchment or termination of the

to the parties entering into a mutual
hich would include a restraint of trade

etrenchment agreement”

ve evidence in support of his application and the

request for voluntary retrenchment he had met with the respondents
Ganesh and Selzer. No mention had been made of any restraint of
trade at this meeting or at any time prior to the agreement being
concluded. After the meeting it had been agreed that he would be

retrenched and a document setting out the retrenchment package



10.

11.

12.

13.

had been prepared by the respondent. The applicant had been
given a certificate of service and the quantum of his retrenchment
package had been agreed as had the date on which his
employment would cease.

It is no coincidence that this evidence accords with the statement of

agreed fact as set out in the pre-trial minute (see e).

It is common cause that the applicant’s contr f employment did
not include a restraint of trade.
The applicant was adamant that at no ' scussions
with the respondent’s representatiesSuw iISsue “of a restraint
raised with him until he w. e restraint by
Ntshangase.

e that

It was also his evide had jpbeen considering joining a

spondent at the time of the

0 gave evidence that he had not

gn a restraint of trade agreement, which became
during cross examination, was understandable given the
respondents conduct.

An example of his credibility as opposed to that of the respondent’s
witnesses was the respondent’s and in particular Ntshangase’s
denial that he Ntshangase had spoken to the applicant during the

week after his meeting with the applicant regarding the restraint.



14.

15.

16.

17.

18.

The applicant was adamant that he had telephoned Ntshangase to
discuss with him issues relating to his insurance and medical aid. It
transpired from the pleadings and the documents attached thereto
that Ntshangase despite his denial of such telephone conversation

had instructed the respondent’s legal adviser that such telephone

conversations had taken place.

S instructed to draft the restraint of

Izer that the respondent was uncertain

of the restraint drafted by Ntshangase was that it

e respondents averment that it was connected to

restraint simply recorded that the payment, described by the
respondent itself as a retrenchment package, was paid to the
applicant as a consideration for agreeing to the restraint.

Seltzers evidence was equally unsatisfactory. It became apparent

that having forgotten to raise the issue of a restraint Selzer



19.

20.

endeavoured variously, despite evidence and documentation to the
contrary to suggest that it was common practice to require
retrenched employees to sign restraints and that the applicant was
never a candidate for retrenchment.

Selzer in his evidence dealt with what transpired at the meeting. He

he signed a restraint of trade.
For reasons best known to hi

despite the bundles of
ating otherwise. The minutes of
between organised labour and the
mary of the positions the respondent

amount related to the so-called cost neutral criteria. Selzer insisted
that this document had nothing to do with the ongoing retrenchment
process and was one of many cost exercises undertaken by the
respondent at regular intervals. This was clearly and simply a

fabrication.



22.

23.

24,

25.

26.

27.

28.

It became apparent that Selzer believed that the respondent’s case
was best served by denying that the applicant had ever been
considered for possible retrenchment.

What is abundantly clear from the evidence is that the applicant
during the course of a retrenchment exercise initiated by the
respondent made application to be consider for voluntary
retrenchment.

The applicant aware of the criteria applie he respondent

namely that the amount of the package s ot “@xceed the

balance of the applicant’'s salary ancial year
agreed to limit the value of hi e so as to fall

within this criteria.

the applicant’s icati \ ptary retrenchment.

The amoug

ceded that at no stage during negotiations or

2ement being reached was the acceptance of his
r voluntary retrenchment made subject to him signing
t of trade nor was the issue of a restraint of trade ever
discussed.

The applicant’s contract of employment did not include a restraint
clause and as the issue of a restraint did form part of the
discussions and subsequent agreement | am not persuaded that the

applicant was in any way obliged to disclose where he was to be



29.

30.

31.

employed after leaving the respondents employ. There is no
evidence to suggest that the respondent only accepted the
voluntary retrenchment as a result of any representation made to
the respondent.

| am satisfied that the evidence of the applicant that at the time the

negotiations took place the applicant had not
employment with Golden Era Packaging. In
persuaded that the applicant was under
whatsoever to disclose where he wa
after his dismissal. He was not s

had no reason to believe t

request for voluntary renc

restraint.

t the issue of the restraint was an

ent after the retrenchment agreement

evidenced by the respondents obfuscation of the
circumstances surrounding the production and contents of the
restraint. Selzer was unsure of the nature of the so called
agreement presented to the applicant and equally unsure as to who
had instructed Ntshangase to draft it. Ntshangase said Selzer

instructed him and Selzer denied he had given the instruction.



32. The respondents had simply attempted to impose a restraint on the
applicant after the agreement had been reached that the applicant
would be voluntarily retrenched. The specific nature of the restraint

presented to the applicant namely that the amount of the

consideration for the restraint was no more than a t disguised

attempt by the respondent to introduce intq tf clause

33.  As set out above the court was as
a. whether on 1 February 2 respondent agreed to
retrench the applicant;

b. if the responde agr retrench applicant on 1

February 2010

it entitled in law to resile from such

ause applicant had failed to disclose
ment with Golden Era Packaging to the
natively insist that such retrenchment be
icant signing a restraint of trade agreement in
ou respondent;
pondent was entitled, in law, to resile from the
retrenchment agreement (if any) whether it did in fact do so;
circumstances under which the applicant left the employ of

the respondent on 4 February 2010.

34. | am satisfied that the answers to the above question are:

a. Yes the respondent did agree to retrench the applicant.



b. The respondent was not entitled to resile from the agreement or
insist on the applicant signing the restraint agreement and its
failure to abide by the retrenchment agreement is a breach
thereof.

c. That the applicant’'s employment was terminated in accordance

with the agreement reached with the respond

35. There is no reason why costs should not fallew the%esult
36. Accordingly and for the reasons setg0 % ke the
following order:
a. The respondent is ordered tg the sum of
R466,796.55 together withyinte om 5 February

2010;

b. The respondent is @kdered ay the applicant’s costs

% D H Gush
%Q Judge of the Labour Court of South
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