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[1]  The applicant has applied to this Court for the review and setting aside of an
arbitration award to the effect that his dismissal by the third respondent was



[2]

[3]

[4]

[5]

[6]

[7]

procedurally and substantively fair.

The respondent applied for condonation in respect of the late delivery of its

answering affidavit. This was granted.

The evidence that was led at the arbitration is set out in many hundreds of
pages of transcript and documents and | do not intend to deal with it in detail.
It is comprehensively summarised in the arbitration award. The salient facts

are the following:

The applicant was employed by the third respo

superintendent. He had 34 years of service and a¢lea

On 10 December 2011 the employer issued ap
attend a disciplinary hearing. There w eparate @llegations levelled
against him. They were the followi

‘In terms of the Rules andyProcedu overning the eThekwini

cal Government Bargaining

2.5 of the Disciplinary Procedure, in that you failed to conduct
yourself in honest [sic] and integrity, when you process [sic] payments

for incomplete work.’

The applicant was found, following the disciplinary hearing, to have committed

misconduct in both of these respects and was dismissed.

The allegations arose out of a complaint, apparently received by the
applicant’'s superior several months after it was first made, that the
refurbishment work referred to in the first of the two allegations was

hopelessly deficient, and yet the contractor responsible for the deficient work



had been paid for the job.

[8] The allegation was that the applicant had certified, by way of his signature on
the relevant municipal documentation, that the work had been properly
completed. It was further alleged that, although the applicant himself does not
process payments, it was his signature on the documentation that set the
payment process in motion. The value of the disputed work was in the order of
R14 000.

[9] The applicant challenged his dismissal as unfair in an ar
African Local Government Bargaining Council whe
arbitrated the dispute and held that the dismi
substantively fair.

[10] The applicant’s grounds of review are < [ tion and may be

summarised as follows:

1. The arbitrator’s failu attac fficient weight to his long service and

clean record;

nsider the nature of the dishonesty which

was nq e ;
3. b| re to consider the issue of consistency;
4. The 's Tailure to attach sufficient weight to the lapse of seven
%en the completion of the repairs and the complaint; and
The arbitrator’s failure to implement progressive discipline.

[11] In a on, he alleged that no reasonable decision-maker could have
considered dismissal a fair and appropriate sanction in the circumstances of

the case.
[12] He then supplemented these grounds by adding the following:

6. The arbitrator’s failure to attach sufficient weight to the evidence of the

witness Angoninus Moodley, the effect of which was to deal with



deterioration that might have occurred on the property in the seven
month period between the alleged completion of the repairs and the
date that the complaint came to the notice of the applicant’s manager,
Thula Phakathi;

7 The arbitrator’s failure to provide him with an opportunity to “deal with”
the evidence of the witnesses Marshall Naicker, Thabani Nyawose and
Phiwayinkosi Zulu, who testified at the request of the atbitrator after the

applicant had closed his case;

8. The arbitrator’'s failure to attach sufficient w

employer to produce the back page of the |

[13]

[14]
, e officer whose signature to the effect that the work
% eted he said that he had relied upon. He had therefore

dSireceived note to the effect that a post-inspection had been

[15] He pointed out that Daralingam had been accused of misconduct in identical
terms in respect of the first allegation, and in relation to the same work, that
he had been found to have committed that misconduct, and yet Daralingam

had not been dismissed. He had received a final written warning.

[16] The applicant denied that he was responsible for processing payments but the

evidence was that his signature set the payment process in motion. | do not



believe that the wording of the second allegation in that regard makes any

material difference.

[17] He denied that his signature on the documentation signified that he had
approved the work or authorised the payment for it. He said that he had
signed the document on 22 March to indicate that he had performed a spot
check that had been requested by Nyawose. However, Nyawose denied that
he had requested that a spot check be performed by the applicant. It was also

ot checks are

the general tenor of the employer’s evidence that, whi

[18] Daralingam, the maintenance offic
and responsible for this particular
received note while he wa at the applicant’s signature

applicant had conducted the

[19] that the applicant advised him, at the time that
I, that the work was complete and that the file could

gam in the hospital for his signature. Daralingam’s

The applicant denied all of this evidence.

[21] The arbitrator dealt at some length with this and the other evidence in her
award. After assessing the evidence, she accepted the version of the
employer’s witnesses and rejected that of the applicant. She explains why in

some detail in the award.

[22] In my opinion one cannot say that, in preferring the employer’s evidence to



that of the applicant, she arrived at a conclusion that a reasonable decision-
maker could not have. In order for all of the employer's witnesses whose
evidence the applicant denies to have been giving false evidence there would
have to have been some kind of a conspiracy against him, which seems

highly improbabile.

[23] In the circumstances, | do not believe that it can fairly be said that she failed to
attach sufficient weight to the lapse of seven months between the completion
to the evidence

of the repairs and the complaint; or to attach sufficient wei
of the witness Moodley, or to the failure of the empl ce the back

page of the job card at the arbitration.

[24] All of these issues are dealt with in the award. be answered is
not whether she was right or wrong in c@mir sion to which she
, as formulated in

s Ltd and Others! | is

did, because this is a review, not

Sidumo and Another v Rustenb

[25] It is probable th

responsibilitieg

[26] end there, however. All that this establishes is that, on a
ties, the applicant committed the misconduct complained

e two allegations against him.

misconduct yet was not dismissed. Aside from his seniority and his length of
service, what distinguishes the applicant’s situation from that of Daralingam is,
obviously, the second allegation, which is one of dishonesty. The essence of
that allegation, in the light of the evidence led at the arbitration, is that the

applicant acted dishonestly and with a lack of integrity when he signed the

1[2007] 12 BLLR 1097 (CC)



[28]

[29]

[30]

[31]

[32]

3

document to the effect that the post-inspection had been performed, and that

this signature set the payment process in motion.

Essentially this is one course of action on the part of the applicant, despite the
fact that it has been divided into two separate disciplinary charges.

If one accepts the employer’s evidence, then the applicant instructed Naicker
that the documents could be taken to Daralingam in the hospital because the

work was complete, and when Daralingam received the d entation all of

the signatures were in place save his own, indicating t ost-inspection

had been done and all was in order.

If that is so and if by his signature on the do d e charged

with processing the payment into believi blished, by way of

a post-inspection, that the work had beé ed, then it seems

dishonesty, perhaps not particularly elegantly or eloquently, but it cannot be
sai e did not deal with the issue. The evidence that she accepted was
that the applicant, knowing that he had not personally finally inspected the
work, and knowing that Daralingam had not signed off that he had, had signed
a document indicating that he, the applicant, had done so. It seems to me that
this is a clear instance of dishonesty and, in circumstances where the work
had not in fact been satisfactorily completed, his dishonesty cost his employer
money. | do not believe that it was necessary for the arbitrator to have spelt

this out. The facts that she accepted made it clear.



[34] In addition, she does note in her award that she is enjoined by the judgment in
Sidumo to have regard to the applicant’s service. She does not deal with this
in any detail but she does indicate why she considers dismissal to have been
an appropriate sanction, and therefore, by necessary implication, why she did

not consider progressive discipline to be appropriate in this instance.

[35] 1 do not believe that there is any merit in the complaint that the applicant had

no opportunity to deal with the evidence of Naicker, Nyawose and Zulu.

Although they testified after he did, the issues in respect

were dealt with elsewhere in the evidence, and the

[36]
ence that was reasonably accepted by the

alance of probabilities, incomplete work was signed

[37] In v Nedbank Ltd, ?the Supreme Court of Appeal said the following

about the review test at paragraph 12 of the judgment:

‘That test (the test in Sidumo) involves the reviewing court examining the
merits of the case ‘in the round’ by determining whether, in the light of the
issue raised by the dispute under arbitration, the outcome reached by the

arbitrator was not one that could reasonably be reached on the evidence and

2[2013] 11 BLLR 1074 (SCA)



[38]

[39]

commissioner committed a gross irregularity in t
proceedings. In Herholdt3, the SCA con

summarised the position as follows in pa

other material properly before the arbitrator (a more stringent test than asking
whether the decision is one that the arbitrator could reasonably reach). On
this approach the reasoning of the arbitrator assumes less importance than it
does on the SCA test, where a flaw in the reasons results in the award being
set aside. The reasons are still considered in order to see how the arbitrator
reached the result. That assists the court to determine whether that result can
reasonably be reached by that route. If not, however, the court must still
consider whether, apart from those reasons, the result is one a reasonable

evidence.’

decision-maker could reach in the light of the issues and

‘...For a defect in the cond
irregularity as contemplated

hat is required is first to consider the gross irregularity that the arbitrator
is said to have committed and then to apply the reasonableness test
established by Sidumo. The gross irregularity is not a self-standing ground
insulated from or standing independent of the Sidumo test. That being the
case, it serves no purpose for the reviewing court to consider and analyse

every issue raised at the arbitration and regard a failure by the arbitrator to

3 Ibid

4[2014] 1 BLLR 20 (LAC) at paras 15-18.



10

consider all or some of the issues albeit material as rendering the award liable

to be set aside on the grounds of process-related review.

In short: A reviewing court must ascertain whether the arbitrator considered
the principal issue before him/her; evaluated the facts presented at the

hearing and came to a conclusion that is reasonable...

The fact that an arbitrator committed a process-related irregularity is not in

itself a sufficient ground for interference by the reviewing court. The fact that

an arbitrator commits a process-related irregularity d ot mean that the

decision reached is necessarily one that a reaso issioner in the
place of the arbitrator could not reach.

In a review conducted under section 1

reviewing court is not required to tak tor individually,

consider how the arbitrator treated & i f those factors and

g with the arbitrator's award is
sarily consider the totality of the

the decision made by the arbitrator is one

[40] Applying the
canno i - ard in this case is one that a reasonable decision-

reement that costs should follow the result. It is in any

nce with the requirements of the law and fairness that they

[42] |therefore make the following order:

The application to review and set aside the second respondent's arbitration

award in this matter is dismissed with costs.
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Haslop, AJ

Acting Judge of the Labour Court of South Africa
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