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Summary: An arbitration award of a commissioner who determined the
fairness of a dismissal without taking into account that it was a dismissal for
participation in an unprotected strike is susceptible to review if the omission
resulted in the commissioner taking an unreasonable decision.



JUDGMENT

LALLIE J

Introduction

[1]

Factual background

This is an application to review and set aside an arbitration award of the
second respondent (“the Commissioner”) in which he found the individual

applicants “substantively and procedurally dismissed”. It i§)clear from the

reading of the award that the Commissioner meant th dismissal was
substantively and procedurally fair. The applicatio ose the third

respondent.

[2]

The individual applicants were emp t, a labour broker,
employees including the
on harbour (“the harbour”).

r") notwithstanding that a meeting had been

the Director in connection with their grievances on

subje to a disciplinary enquiry and dismissed for being absent from work
without leave (* AWOL”) and for breaching safety and security by having
access to the East London Harbour Port without the necessary authority and

protective clothing (“PPE”").



The award

[3]

The Commissioner recorded that ten of the original individual applicants had
withdrawn the dispute against the third respondent. He further dismissed the
cases of individual applicants who were not in attendance on the first day of
the arbitration proceedings. He accepted the third respondent’s version that
the individual applicants were not dismissed on 11 November 2010 but sent to
the offices of the applicant trade union in an attempt to defuse the tension

which prevailed at the workplace. On 15 November 2010 third respondent

addressed a letter to SATAWU explaining that the indivi licants were
not dismissed. He rejected the applicant’s
applicants were dismissed on 15 November, . jected their
evidence that when they reported for d 10 they were

was not supported by
ere evasive and could
onsidered vital in determining
whether they had commi [ ich led to their dismissal. They
were unable to ailure to reply promptly to the third

respondent’s le

Grounds for review

[4]

The applicant sought to rely on a number of reasons to have the arbitration
award reviewed and set aside. However, when the matter was argued, the
applicant relied only on two grounds. Firstly, the Commissioner’'s ruling
dismissing the referrals of the individual applicants who were not in
attendance on the first day of the arbitration hearing had no basis. Secondly,



[5]

the Commissioner not only misconceived the nature of the dispute before him
but failed to deal with the real dispute, which was an unprotected strike. The
third respondent submitted that the ruling dismissing the referrals of the
applicants who were absent from the arbitration does not form part of the
matter at hand. It suggested that the applicant should apply for its rescission.
The third respondent’'s approach is not supported by the award as in
paragraph three thereof, the Commissioner stated that he made the dismissal
ade fall outside
95 (“the LRA")

ruling. The circumstances in which the dismissal ruling wa

the purview of section 144 of the Labour Relations Act 6

bers are a party.
right to assert the

[ \its members. It is also

er had an obligation to lend a
not legally represented. He failed to
him was a dismissal for participating in
he opening statement the third respondent
a demand followed by refusal to work until the

esult of the omission the Commissioner failed to

was not placed before him. It denied that the applicant tendered evidence to
the effect that the individual applicants were on strike. There was no evidence
that the applicant made a demand. The evidence before the Commissioner
was that the individual applicants were told to attend to work on 15 November
2011 but they failed.



[6]

[7]

In Herholdt v Nedbank Ltd! it was held that a decision-maker commits a gross
irregularity within the meaning of section 145 (2) (a) (ii) of the LRA when he or
she has undertaken the wrong enquiry or has undertaken the enquiry in the
wrong manner. In Gold Fields Mining SA (Pty) Ltd (Kloof Gold Mine) v CCMA
and Others? it was held that by approaching a dismissal for misconduct as
one of poor work performance, the Commissioner committed a gross
irregularity in the conduct of the proceedings. The conclusion arrived at was

influenced by the wrong categorisation of the case inst the third

respondent. For the award to be reviewed and set the incorrect

or 29 November as he h
was not met, the appli our by downing their tools. A
strike is defined i LRA as ‘...the partial or complete
concerted refus rdation of work, by persons who are or

have been e employer or by different employers, for the

co ause place the applicants’ conduct within the definition of an
unprotected strike action in that it failed to comply with the provisions of
section 64 of the LRA. Pistorius knew that the applicants had grievances
which were brought to the attention of management which led to the promise
that the Director would meet with them on 28 or 29 November. As Pistorius

was not privy to the discussions he was in no position to disclose the content
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thereof. It was therefore not for him to state that the applicants made no
demands. The union informed Pistorius that the applicants were on strike as it
was aware of the demands which had been made. It was not for Pistorius to
decide whether the applicants were on strike on not. The test to determine
whether the applicants were on strike is objective. It is whether their conduct
falls within the meaning of “strike” as defined in the LRA. The concession by
Pistorius that the applicants downed their tools when their demand for a

meeting with the direct was not met is sufficient to pl the applicant’s

conduct in the purview of strike action. Had the Commi identified the

the procedure to be followed by an emp

The procedure required the third re

ar and unambiguous terms that

e employees and what sanction will be

ing it. If the employer cannot reasonably be

ese steps to the employees in question, the employer

[8] In He t (supra) it was held that when the Commissioner has misconstrued
the nature of the dispute before him or her or has undertaken the incorrect
enquiry the resultant award becomes reviewable. This principle was relied on
in Gold Fields (supra) when the court reviewed and set aside an arbitration
award on the grounds that the Commissioner had undertaken the incorrect
enquiry by treating the unfair dismissal dispute before him as a dismissal for
poor work performance when it was a dismissal for misconduct. The

Commissioner misconstrued the nature of the dispute before him and



undertook an incorrect enquiry. His error led him to reach an unreasonable
decision.

[9] In the premises, the following order is made:

9.1 The arbitration award issued by the second respondent on 13 June
2011 is reviewed and set aside.

9.2  The matter is remitted to the first respondent to be itrated de novo

by a Commissioner other than the second respon

S

Lallie J

Judge of the Labour Court of S
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