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JUDGMENT
COOK AJ;
Introduction
[1] The Applicant seeks to review and set aside the Third pemdent’s

2]

The First Respondent (“the employer”) opposeé ication and prays that

the application be dismissed with costs

The award

[3]

The Commissioner found:

16

therefore fail to understand as to what steps did the
ative or the Applicant in person took [sic] to establish what was
ppening with her case. The Applicant simply submitted that the notice
set down never reached them. Nothing was submitted if [sic] the

address and telefax were still the same or not.

17. In this case | find the Applicant’s explanation not to attend an arbitration

proceeding to be unreasonable and unjustifiable.

18. Turning to prospects of success; the Applicant submitted that he [sic]
was charged with gross negligence and summoned to a disciplinary
hearing prior to his dismissal. The Applicant did not submit if his [sic]

dismissal was fair or not; although the Applicant needs not necessarily



deal fully with the merits of the case. However it is the Applicant’'s
responsibility to indicate on the fact of it that he/she had a bona fide
case. | therefore find the Applicant failed on the face of it to show that he

has good prospects of succeeding in this matter.’*

Case law

[4]

[5]

In Herholdt v Nedbank Limited, (Congress of South African : S

only be unreasonable if it is one
all the material that was before
fact, as as the weight and relevance to be

t in and of themselves sufficient for an award

that on the merits such a party has a bona fide defence, which, prima

facie, carries some prospect of success.’

Foschini Group (Pty) Limited v Commission for Conciliation, Mediation and

1 Review Application Pleadings at 24 and 25.
2[2013] 11 BLLR 1074 (SCA) at para 25.
31985 (2) SA 756 (A) at 765B-C.



[7]

Analysis

[8]

In MTN South Africa v Van Jaarsveld and Others,® the court

Arbitration and Others:*

‘To establish that there is a reasonable probability of success on the merits, it
suffices if an applicant shows a prima facie case in the sense of setting out
averments which, if established at the proceedings, would entitle the party to the

its of the

relief asked for. An applicant need not necessarily deal fully with the

case.’

23] Itis plain from anyone who attends the hearings of r Court, that

ement or outright loss of the document.’

In the 3 for the rescission of the dismissal ruling, the following is stated:

On the other hand, the Applicant is not guilty of the charges against her,
as she performed her duties to the best of her ability, and dismissal was

inappropriate in the circumstances.’®

Further:

4(2002) 23 1LJ 1048 (LC) at para 21.
5(2002) 23 1LJ 1597 (LC) at para 13.
6 Record Bundle at 13, para 30.



‘27. It is submitted that, as the notice of set down for the arbitration never
reached the Applicants or their representative, there are good prospects

of success of the rescission application.

28. In particular, even the CCMA confirmed that the fax number to which the

notice of set down was sent was not the Applicant’'s number.

29. The postal copy of the notice of set down never reached jass’

and
‘34. pplieant and | on
to the fact that
for arbitration, as
[9] The finding that the Applicant failed in ibility to indicate that she had a
bona fide case is not a reasonable findi Applicant in her affidavit made
out a prima facie case in the f setting out averments which, if established

[10] The Commissioner4ai the registered letter not having been sent to

the Tshiawelo & idenced in terms of Annexure “B” to the replying

[11] The o failed to take into proper consideration the Applicant’s

» replying affidavit!©:

On the 21 day of January 2014, when the Commissioner called
Rabothata and said the notice of arbitration set down had been
successfully transmitted to the Applicant, Rabothata asked him about the
number to which the notice has been faxed, according to the fax

transmission report the Commissioner had. In response the

7 Record Bundle at 12.
8 Record Bundle at 13.
9 Record Bundle at 46.
10 Record Bundle at 39



Commissioner mentioned two numbers, one an 011 and the other an 086.

22. Rabothata then told him that both nhumbers were not of the Applicants and
referred the Commissioner to the Applicants’ contact numbers as
reflected in the arbitration referral, which reflected 011 403 9421 as the

only fax number for the Applicants, and which number is not og€”of those

the Commissioner had said the notice had been sent to.

23. Although the notice of set down reflected our corre ber, but it
was not sent to this number, and event the CGMA
reflect the number on the notice of set dow ding to the

Commissioner arbitrating the matter.’

[12] The notice of set down attached as Annexufe “B” to\the First Respondent’s

answering affidavit is illegible and one otW@etermife from the heading to
which number the fax was sent. Furthefmore, there Is no fax transmission report

in respect of the set down.

[13]

otice of set down.

14] E if the notice of set down was sent through to the employee’s representative,
he facts before me, the conduct of the employee was not such that the

negligence of the representative should be extended upon the employee.

[15] This matter highlights the perils of setting matters down by way of fax and that is

why the Practice Manual in this Court requires that if a party does serve by way



of fax, a follow-up call is made to ensure that the person received the fax.

Conclusion

[16]

[17]

[18]

Accordingly, the Court is of the view that the ruling of the Commissioner is

Commissioner.

The Court finds that the opposition to the review was not L

circumstances and, accordingly, the Court will not order co

In the circumstances, the Court makes the following or

1. The Third Respondent’s ruling dated 2
GAJB29662-13, is reviewed and idé

2. The ruling is substituted with the ordef) that the ruling of the Third

Respondent dated 2 nuary dismissing the application
rescinded.

3. The Second Respong@en 0 set the matter down for arbitration.

4. No ord S.

14, under case number

Cook AJ

Acting Judge of the Labour Court of South Africa
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