IN THE LABOUR COURT OF SOUTH AFRICA, JOHANNESBURG

In the matter between:

DEPARTMENT OF PUBLIC ENTERPRISES licant
and

DR JOACHIM VERMOOTEN First Respondent
COMMISSIONER JM MATSH N.O. Second Respondent

THE GENERAL PUBLIC

SECTORAL BARG NG COMNCIL Third Respondent
Delivered: 1 er 5
ORD ASONS IN THE APPLICATION FOR LEAVE TO APPEAL
F
Or
[1] I make the following order:

1.1 Condonation is granted for the late filing of the application

for leave to appeal.



1.2 The first respondent is granted leave to appeal to the
Labour Appeal Court, against the entire ex tempore

judgment and Order handed down on 9 July 2015.

1.3 Costs of this application are to be costs in the appeal.

Reasons for order

2]

[3]

[4]

\v

On 9 July 2015, in an ex tempore judgment, | uph
application, set aside an arbitration award, and re
award to the effect that the first respondent w.
the applicant. The effect of this award
respondent from contesting the fairness @

applicant.

The first respondent seeks leave to appe@al to the Labour Appeal

Court against the whole of the jud nd order. The application

s out of time, but was accompanied by
an application for : which the reason for the delay is set
out, primarily .being ge in legal representatives, a delay in
obtaining the judgment, and the need to conduct
investig 0 er all relevant information was placed before

the rev

to the condonation application, it appears that the full

re ord was not before court when the matter was argued, and
irst respondent will seek to present further evidence on appeal
which is relevant to the question as to whether he was an employee.

Having considered the grounds put forward in the application for
leave to appeal, | am satisfied that there are reasonable prospects of
another court reaching a different conclusion, for the following

reasons:



5.1

5.2

5.3

5.4

Further evidence may be admitted on appeal, and may
prove to be decisive of the issue, and while | do not know
the exact nature of this evidence, the first respondent

should be given the benefit of the doubt in this regard.

The first respondent clearly feels aggrieved b

and fair hearing, on all

evidence. At the very le

Appeal Court to supp

further evide

er the first respondent is an
ependent contractor, does entail the

various possible tests, which are in

was not an employee. However, | accept that another
court may reasonably have a different interpretation of the

evidence and the applicable law on this issue.

As this issue is probably decisive of the first respondent’s
claim in its entirety, the effect of the Order is to deprive
him of any remedy in terms of labour law. It is therefore in
the interests of justice that leave to appeal be granted,

particularly in circumstances where the decision under



appeal may have been reached on incomplete information

(which was not apparent at the time).

ourie

Acting Judge of the Labour Coust o



	DR JOACHIM VERMOOTEN    First Respondent

