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IN THE LABOUR COURT OF SOUTH AFRICA 

(CAPE TOWN) 

CASE NUMBER:   C198/2013 

DATE: 9 September 2014 

 5 

In the matter between:  

  

ROGER CRAIG BRINK  Appl icant 

 

And 10 

 

SAFETY AND SECURITY  

SECTORAL BARGAINING COUNCIL  1 s t  Respondent 

 

GERALDINE DUNN  2n d  Respondent 15 

 

SOUTH AFRICAN POLICE SERVICES  3 r d  Respondent 

 

J U D G M E N T 

 20 

STEENKAMP, J  

 

This is an appl icat ion to have an arbi t rat ion award by a 

Commissioner of  the Safety and Securi ty Sectoral  Bargain ing 

Counci l ,  Ms Gerald ine Dunn, reviewed and set  aside.   Ms Dunn 25 
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is  c i ted as the second respondent.  The SSSBC appears to be 

the f i rst  respondent --  i t  appears that  the CCMA was in i t ia l l y 

and mistakenly c i ted as the f i rst respondent .  The South Af r ican 

Pol ice Service (SAPS),  the employer,  is the th ird respondent.  

 5 

Be that  as i t  may, i t  is  common cause that  the appl icat ion is 

a imed at  the award of  Ms Dunn handed down under the 

auspices of  the SSSBC.  The award ar ises out of  an incident 

where the appl icant,  Mr Roger Craig Brink,  a former constable, 

broke the window of  a white Corol la that  was parked under the 10 

guard of  the SAPS, h is employer,  and removed an ampl if ier 

and an indicator lens.   Br ink drove a red Corol la that  was also 

parked at  the SAPS premises.  I  do not use the word 

"a l legedly",  because those were the f indings that  th e Arbi t rator 

came to.   I f  those f indings are reasonable and i f  the 15 

misconduct is proven on a balance of  probabi l i ty,  that  is,  of  

course, d isgraceful  conduct coming f rom an of f icer of  the 

SAPS, who should be prevent ing thef t  rather than part ic ipat ing 

in i t .  

 20 

Mr Brink,  who is unrepresented, a l though he was represented 

at  the arbi t rat ion by an at torney,  ra ises a wide range of review 

grounds.  Many of  those are not  str ict ly speaking grounds for 

review, but  at  the hearing today he conf ined himself  to an 

al legat ion that the Arbi t rator d id not  consider re levant 25 
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evidence or considered i rre levant evidence.   

 

I  wi l l  deal br ief ly with the main points.   The f i rs t  one is that  the 

missing goods --  the ampl if ier and the indicator --  were not 

l is ted in the so-called SAP.13 form or register that should have 5 

l is ted i tems inside the vehic le ,  i .e.  the white Corol la .    

 

First ly,  one would not  expect an indicator lens that  was at  that 

stage st i l l  properly f i t ted to the white Corol la should have been 

l isted.   As the Arbi t rator poin ted out,  i t  is  interest ing to note 10 

that  Mr Brink's red Corol la was in need of  exact ly the same 

part ,  and i t  was ly ing in h is car ( the red Corol la),  whereas the 

same part was missing f rom the white Corol la .    

 

As far as the ampl i f ier  goes, i t  is  so that  i t  is  not  properly 15 

l isted.   However,  contrary to what Mr Br ink submits,  the 

Arbi t rator d id not  d isregard that .   She deals with i t  pert inent ly 

and comes to the conclusion that that  must have been an 

oversight ,  that  the l is t  was incomplete ,  but :   

 20 

" [W]hen viewing the evidence hol ist ical ly the 

probabi l i t ies do not shif t  in favour of  the appl icant 

as he is not  a credib le witness."  

 

 25 
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In doing so the Arbi t rator d id exact ly what she was meant to 

do,  i .e.  weigh up the probabi l i t ies and the credib i l i ty of  the 

witnesses and the evidence before her and come to a 

conclusion.   That conclusion is reasonable and is not 

reviewable.  5 

 

The second main point  ra ised by Mr Brink is that  Mr Arendse, 

the owner of  the white Corol la,  was somehow prevented f rom 

test i fying.   He could not  substant iate that  c la im and could not 

expla in ,  i f  that  was the case, why his at torney did not  issue a 10 

subpoena for Arendse to test i fy.  

 

As i t  happens, the Arbi t rator properly took into account the 

evidence re lat ing to Arendse that  was placed before her ,  that 

consisted of  ent i re ly contradictory af f idavi ts.   The Arbi t rator, 15 

not surpr is ingly,  when conf ronted with contradictory evidence, 

could not  f ind Arendse's evidence to have been credib le.  

 

Mr Brink also complained that  the evidence of  Captain Lotz, 

who administered the leave and administrat ion of  SAPS 20 

of f icers at  Kle invle i  pol ice stat ion,  was contradictory and that 

that  was not taken into account by the Arbi t rator.   That is a lso 

not  substant iated by the t ranscr ipt  of  the evidence compared 

with the arbi t rat ion award.   The Arbi t rator deals with the 

evidence of  Lotz and notes that  in 2012 she, th at  is Captain 25 
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Maria Magdalena Lotz,  administered the leave and 

administrat ion of  the of f icers at  the Kleinvle i  Pol ice Stat ion.  

According to her records Constable Khat i  was on sick leave for 

an in jury on duty f rom 1 January to 17 February 2010.  That is 

consistent  with the evidence of  Khat i .   The Arbi t rator properly 5 

took into account the evidence of  both of  those witnesses and 

compared i t  wi th the evidence of  Br ink,  who was not a credib le 

witness.  The arbi trator found i t  improbable that  Khat i could 

have been present when Jaf ta – Brink’s f r iend f rom whom he 

al legedly bought the ampl i f ier – s igned his af f idavi t .  That is 10 

not an unreasonable f inding.  

 

The test  on review, as Mr Brink acknowledged, is by now wel l -

known, as set  out  in Sidumo v Rustenburg Plat inum Mines Ltd  

[2007] 12 ILJ  2076 (SCA).1  I t  is  whether the conclusion 15 

reached by the Arbi t rator is so unreasonable that  no other 

Arbi t rator could have come to the same conc lusion.   As 

Cameron JA explained in paragraph 30 and 31  of  the SCA 

judgment : 

 20 

"The quest ion on review is not  whether the record 

reveals re levant considerat ions that are capable of  

c lassi fying the outcome.  That test  appl ies when the 

                                            
1 The d ic tum quoted  here  has  not  been over turned by the  dec is ion  in  
Sidumo v  Rus tenburg  P la t inum Mines  L td  [ 2007 ]  12  BLLR 1097 (CC) .  
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Court  hears an appeal.   Then the inquiry is  whether 

the record contains mater ia l  showing that the 

decis ion – notwithstanding any errors of  reasoning 

– was correct .   This is because in an appeal the 

only determinat ion is whether a decis ion is r ight  or 5 

wrong.  In a review the ques t ion is not  whether the 

decis ion is capable of  being just i f ied . . .  but  whether 

the decis ion-maker properly exercised the powers 

entrusted to h im/her."  

 10 

In the case before me that  is exact ly what the Arbi t rator d id.  

She careful ly considered al l  of  the evid ence before her in a 

comprehensive arbi t rat ion award spanning 16 pages and, 

having summarised that  evidence, appl ied her mind to which of  

the witnesses were more credib le and which version was more 15 

probable.   I t  is  on that  basis that  she found that  the emp loyee, 

Mr Brink,  d id commit  the misconduct complained of ,  albei t  on 

circumstant ia l  evidence.  She came to the conclusion that  the 

chain of  c ircumstances presented to her in evidence was 

suf f ic ient  to draw the inference that  Br ink was the only one to 20 

whom the evidence pointed.  

 

The process that an a rbi t rator needs to fo l low has been 

summarised by the LAC in Goldf ie lds Mining South Afr ica (Pty) 
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Ltd v Kloof  Goldmine2,  where the Court  asked the fo l lowing f ive 

quest ions:   

"1.  In terms of  h is/her duty to deal with  the matter 

with the minimum of  legal formal i t ies,  d id the 

process that  the Arbi t rator employed give the 5 

part ies fu l l  opportuni ty to have their  say in 

respect of  the dispute? 

 

2. Did the Arbi t rator ident ify the dispute  she was 

required to arbi t rate ( th is may in certa in cases 10 

only become clear af ter both part ies had given 

evidence)? 

 

3. Did the Arbi t rator understand the nature of  the 

dispute he/she was required to arbi t rate?  15 

4. Did he/she deal with th is with substant ia l 

meri ts of  the dispute? 

5. Is the Arbi t rator 's decis ion one that  another 

decis ion-maker could reasonably have arr ived 

at  based on the evidence?"  20 

 

In the case before me al l  of  those quest ions must be answered 

in the af f i rmat ive.   The appl icant has simply made out no case 

for review.  

                                            
2 [2014]  1  BLLR 20 (LAC) .  
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That br ings me to the quest ion of  costs.   I  take into account 

that  Mr Brink is unrepresented.  I  do not know whether h is 

at torney who advised him at  arbi t rat ion advised him on the 

meri ts of  th is appl icat ion.   I f  he had, he would have advised 5 

him that  he had no prospects of  succe ss.   However,  as I  say,  I  

do not know whether that is the case.   

 

Nevertheless,  Mr Brink carr ied on regardless without properly 

considering whether he had prospects of  success in th is case 10 

and that  necessi tated the respondents,  especia l ly the SAPS, to 

incur unnecessary  legal costs;  th is against  the background 

where an of f icer of  the SAPS has commit ted disgraceful 

misconduct.  In those circumstances ,  in law and fa irness ,  there 

is no reason why the appl icant should not be held l iable for the 15 

costs of  the SAPS.   

 

The appl icat ion is DISMISSED WITH COSTS .  

 

 20 

 

                                                  _______________________ 

                                                                   STEENKAMP, J  
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APPEARANCES 

 

APPLICANT:   In person 

 5 

THIRD RESPONDENT: Ms A de Wet 

Instructed by:    The state at torney.  

 


