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IN THE LABOUR COURT OF SOUTH AFRICA 

(CAPE TOWN) 

 

CASE NUMBER:          C550/2013 

DATE:               19 AUGUST 2014  5 

In the matter between:  

CASH PAYMASTER SERVICES (PTY) LTD                

Appl icant  

and 

SARAH CHRISTIE N.O.        First  respondent  10 

CCMA              Second respondent  

N MFENYANA & 24 others          Third and further  respondents 

 

J U D G M E N T 

 15 

STEENKAMP, J :  

 

This is an appl icat ion to have an arbi t rat ion award reviewed 

and set  aside.   The award ar ises f rom a dispute about a 

d ismissal in the form of  a legi t imate expectat ion of  renewal iof  20 

a f ixed term contract  in terms of  sect ion 186(1)(b) of  the 

Labour Relat ions Act  (Act  66 of  1995) .   The arbi t rator,  Sarah 

Christ ie,  handed down her award on 5 June 2013.  She found 

that  the employees,  who are ci ted as the th ird and further 

respondents in th is matter, were dismissed as def ined in 25 
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sect ion 186(1)(b) and that  the dismissal was unfair .  She 

ordered the appl icant, CPS, to pay each of  the employees that 

actual ly appeared at  the arbi t rat ion compensat ion equ ivalent  to 

s ix weeks’  wages.   

 5 

At  the beginning of  the hearing,  I  granted condonat ion for the 

late f i l ing of  the employees’ answering af f idavi t .  I  turn to the 

meri ts.  

 

The background to the dispute is largely common cause.  Cash 10 

Paymaster Services (or CPS) has been awarded the tender to 

pay out socia l  grants on behalf  of  the South Af r ican Socia l 

Securi ty Agency, SASSA.  The individual employees were 

employed on f ixed term contracts and i t  is  common cause that 

the project  for which they were employed was co ming to an 15 

end in the course of  2013.  I t  is  further common cause that  the 

contracts had been ro l led over before.   The contract  on which 

they were employed at  the t ime was due to come to an end at 

the end of  March 2013.  However,  i t  is  further common cause 

that  about a th ird of  the employees employed on those 20 

contracts were reta ined af ter the end of  March.  The remaining 

employees,  or at least  the employees that  appeared at 

arbi t rat ion, argued that  they had a legi t imate expectat ion of  

renewal.  

 25 
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That is of  course addressed in sect ion 186(1)(b) that  reads as 

fo l lows:  

 

“Dismissal”  means that  … an employee 

reasonably expected the employer to renew a 5 

f ixed term contract of  employment on the same or 

s imi lar terms but the employer of fered to renew i t  

on less favourable terms or d id not renew i t ” .    

 

Two quest ions ar ise in d isputes of  th is nature.   The f i rst  is 10 

whether there was a dismissal as def ined in the sect ion ;  and 

secondly,  i f  there was such a dismissal,  whether the dismissal 

was fa ir .   As Mr Pretor ius  for the appl icant qui te r ight ly pointed 

out,  i t  is  by now sett led law that  in quest ions of  the f i rst 

nature,  i .e.  whether there was a dismissal,  the quest ion goes 15 

to jur isdict ion and therefore on review the reasonableness test 

set  out  in Sidumo1 does not apply.   That much was held by the 

Labour Appeal Court  in SARPA v South Af r ican Rugby (Pty) 

Ltd (2008) 29 ILJ  2218 (LAC) and has been conf i rmed in a 

number of  cases of  th is Court  s ince.  Should the Court  f ind that 20 

there was a dismissal,  the second quest ion on review,  i .e.  

whether the arbi t rator ’s f inding that the dismissal was unfair  

and the compensat ion that she awarded , is then to be decided 

on the reasonableness test .   

                                            
1 Sidumo v  Rus tenbu rg  P la t inum Mines  L td  (2007)  28  ILJ  2405 (CC) .  
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I  turn then to the f i rst  quest ion,  i .e.  whether the arbi t rator 

correct ly held that  the employees  had formed a reasonable 

expectat ion of  renewal and therefore that  the fa i lure to renew 

amounted to a d ismissal.   In th is regard the Court  in SA 5 

Rugby2 descr ibed the test  in the fo l lowing terms:  

 

 “The test is that  the employee must establ ish:  

(a) That he had subject ively an expectat ion that 

the employer would renew the f ixed term 10 

contract  in quest ion on the same or s imi lar 

terms; and  

(b) that  the expectat ion was reasonable; and  

(c)  that  the employer d id not  renew i t  or  of fered 

to renew i t  on less favourable terms.”  15 

 

In the case before me i t  is  common cause that the employer 

d id not  renew the contracts.   The quest ion is then whether the 

employees subject ively had an expectat ion of  renewal and if  

they did, whether such expectat ion was reasonable.   The 20 

arbi t rator addressed these quest ions,  a lbei t  fa ir ly br ief ly.   She 

found that  i t  is  common cause that  there was a pract i ce of  

ro l l ing over the contracts.   That is one element that  led to the 

employees subject ively expect ing a further renewal af ter March 

                                            
2 SA Rugby  (Pty )  L td  v  CCMA & ors  [2006]  1  BLLR 27  (LC) .  
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2013.  The further factor taken into account is that  about one 

th ird of  their  col leagues’ contracts were in fact  renewed.  I t  is 

so,  as Mr Pretor ius  submitted,  that  there is perhaps a fading of  

the l ines between the quest ion of  whether there was a 

reasonable expectat ion and the quest ion of  the procedure 5 

fo l lowed by the employer.   That is because the arbi t rator found 

that  the select ive fa i lure to extend was unfair .   However,  the 

arbi t rator weighed up the factors that  I  have outl ined as 

against  the factors that  mi l i tate against  a n expectat ion of  

renewal .  For example ,  she re jected the workers’  argument that 10 

because they had been employed longer than the rest ,  they 

should have been selected.   

 

On balance I  am persuaded that  the f inding of  the arbi t rator 

that  the workers d id form an expectat ion of  renewal and that 15 

that  expectat ion was a reasonable one, was the correct  f inding 

on the evidence before her.   I  am not persuaded that  that 

f inding is reviewable.    

 

That br ings me then to the second quest ion,  i .e.  whether the 20 

dismissal was unfair .   In th is regard the arbi t rator found that 

the select ion cr i teria ostensib ly used by the employer were not 

rat ional.    

 

 25 
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The employer sa id that  i t  used performance as select ion 

cr i ter ion.   However,  the arbi t rator found that  there was no 

evidence before her that  the employer d id in fact  use that 

cr i ter ion or,  i f  i t  d id,  that i t  expla ined or d iscussed that 

cr i ter ion with the workers.   Therefore the dismissal was also 5 

unfair .   That conclusion seems to me to fa l l  wi th in a band of  

reasonable conclusions and  is therefore also not reviewable.    

 

There is a further aspect,  and that  is that  CPS argued that  the 

CCMA did not  have jur isdict ion to make such a f inding because 10 

i f  there was a dismissal,  i t  was in  fact  based on operat ional 

requirements;  that  more than one employee had been 

dismissed for operat ional requirements ;  and therefore the 

CCMA did not have jur isdict ion.   

 15 

There are two answers to that  argument.   The f i rst  is that  the 

employer never ra ised i t  at  arbi t rat ion.   The second is that  the 

case on which i t  re l ies,  namely Mkhiva v BCS Joint Venture  

[1997] 8 BLLR 1014 (LC) is d ist inguishable.    

 20 

In that  case the dispute came before the court  as a d ispute 

about d ismissal for operat ional requirements in term s of  

sect ion 189 of  the LRA.  Zondo  AJ, as he then was, pointed 

out at  1015i - j :  

 25 
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“The appl icant ’s c la im as embodied in h is 

statement of  c la im is that  the terminat ion of  h is 

contract  for employment was an unfair 

retrenchment as wel l  as an automat ical ly unfair 

d ismissal. ”  5 

 

The case before me is a review of  a d ispute that was clear ly 

referred to and decided by the CCMA as a dispute in terms of  

sect ion 186(1)(b) of  the LRA.  As Nugent  JA pointed out in 

Makhanya v Universi ty of  Zulu land  2010 (1) SA 62 (SCA) at  10 

paragraphs 71 and 95, the quest ion of  jur isdict ion mu st not  be 

confused with the meri ts.   A court  or another forum such as the 

CCMA must decide the case that  is p leaded.  Whether i t  is  a 

good or a bad cla im is a d i f ferent  quest ion.   The case that  was 

pleaded and that  was decided upon in the dispute before me  is 15 

one squarely based on sect ion 186(1)(b) and not sect ion 189.  

That was never the case for e i ther of  the part ies.   The fa i lure 

of  the arbi t rator to decide i t  on the basis of  a sect ion 189 cla im 

is therefore also not reviewable.    

 20 

Last ly,  with regard to the re l ief  granted, a l though Mr Pretor ius  

d id not  specif ical ly take issue with that  outcome, I  wi l l  s imply 

add that  i t  appears to me that  the award of  compensat ion 

amount ing to s ix weeks’  wages is not an unreasonable one.  

As the employer pointed out,  i f  the employees did have an 25 
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expectat ion of  renewal ,  i t  could only have been for the renewal 

of  a contract  for another three months.   To my mind, even i f  

the arbi t rator had awarded compensat ion amount ing to three 

months,  i t  would st i l l  have fa l len with in a rang e of  reasonable 

outcomes.  I  am therefore sat isf ied that  both the f inding and 5 

the outcome are reasonable.    

 

With regard to costs,  both part ies asked that  costs should 

fo l low the result  and I  can see no reason to d if fer.  

 10 

THE APPLICATION FOR REVIEW IS THEREFORE DISMISSED 

WITH COSTS.   

 

 

 15 

 

 

                                         ___________________________ 

STEENKAMP, J 

 20 

APPEARANCES 

APPLICANT:   Danie Pretor ius of  Fluxmans Inc.  

THIRD RESPONDENT: Jason Whyte of   

Cheadle Thompson & Haysom.  


