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[1] In this matter, the applicant applies to review and set aside the second
respondent’s award reinstating the third respondent alternatively that the
award be set aside and the matter be referred back to the first respondent

for it to be arbitrated de novo.

[2] The third respondent was employed by the applicant as a production
foreman and had commenced his employment on 1 November 2008. The

third respondent had previously been employed by the licant but had

been dismissed during 2003 and re-employed in 2008.

[3] The third respondent was dismissed on 24 July 20
the third respondent following a disciplinary
respondent was accused of:

‘Gross insubordination and/or $eriousne ect in that:

You failed to start-up
15 June 2011

hine P after it\was handed over to you at 11H00

3 after being instructed to do so which

ent on or about 15 June 2011*

[4] The
IICO

e disciplinary enquiry also referred to
EMENT ATTACHED”. The statement read as

failed to start-up machine PE 8 after the machine was handed
by maintenance at 11 AM on 15 June 2011.

instruction was also issued to start-up machine PE 13 but this was also
not done.

In addition

Vivian referred to me as a "cunt". He followed one of our ... Managers after
being suspended and he said that he will bring me down.

1 Record page 18.



[5] It is unclear from the record whether the purpose of this attachment was to
provide the third respondent with some background to the charges of

misconduct or to supplement/add to the charges of misconduct.

[6] The third respondent dissatisfied with his dismissal referred a dispute to the

first respondent who in turn appointed the second respondent to arbitrate the

dispute.
[7] The applicant called a number of withesses during the arbi
a. The applicant’s first witness was Carlton

disciplinary enquiry. He explained that he
dismissal as he had found the thi

insubordination and "because it wg

Theythird respondent had shrugged his shoulders and Roberts said that

, the third respondent, as the foreman should know why machine
was not running. He gave evidence that the third respondent had put
his hand on his shoulders and had said “Luister my maat”. Roberts said
he then told the third respondent to “pack his stuff", took him HR where

he was suspended.

2 Record page 19.
3 Record page 106.



When Roberts returned the plant a foreman by the name of Danie had
reported to him that the third respondent had said "that cunt want to

know why it takes so long to start the machine".*

As far as Roberts evidence was concerned, with regard to the
allegations of misconduct the record reflects that the charge relating to
the use of the word "cunt” was introduced to the disciplinary enquiry "to

show arrogance" presumably on the part of the third respondent.®

What is abundantly clear is that Roberts was™“toldythat the third

regarded the third respondent actions i insubordinate in
that he had delayed complyi instruction. During re-
examination, Roberts sou averring that he
regarded the third respon isobeyed an instruction

which he thought co

June 2011 machine number 13 did not start up on
and production Foreman who was responsible for starting
e was the third respondent.” During re-examination it
transpired that Rautenbach was not the production manager at the time

e incident.

d. The second respondent’s fourth withess was Danie Van Schalkwyk.
The record filed by the applicant, however, reflects that this evidence

was given by Stefan Rautenbach. This is clearly an error. Van

4 Record pages 108-110.
5 Record page 117.

6 Record pages 117-118.
7 Record pages 122-1130.



Schalkwyk’s evidence was that on 15 June 2011, it was assisting
Russell Stephens in starting up a machine. He was approached by the
third respondent who asked for “sponge tape”. He proceeded to look
for tape in his toolbox and whilst looking for the tape, the third
respondent had said to him "did you hear what that cunt says I'm taking
too long with the machine”. Because Roberts had "was up-and-down
the whole day on the floor | know he gave instruction to start with

machines number eight, they were both busy on it was talking to

Vivian on that machine so he gave an instruction ink he referred
to as Francois”. This, Van Schalkwyk, said

morning between 10 and 11”.8

r 13 but was unable to

the day in question.

ba. Chifamba was the
s on machine number PE 8 of

pplicant as a machine setter. On 15 June 2011, he
ocess of repairing machine number 20 when the third
approached him and asked for "sponge tape". Although his
ence was that he had heard the word "cunt" he was unable to

ain in what context it had been used.

h. The applicant’s last withess was Eric Mukhocho. The extent of
Mukhocho’s evidence was that on the day in question machines PE 8
and PE 6 were not working and that he had encountered the third

respondent on his way to machine PE 12 before 12HO0O0.

8 Record pagel38.
9 Record pages 164-171.
10 Record page 193.



[8] Conspicuous by its absence is any reference whatsoever in the evidence
adduced by the applicant during the arbitration regarding the seriousness of
the alleged misconduct or any justification for the applicant having concluded
that the employment relationship had been irretrievably broken down.
Likewise there was no evidence that the use of the word "cunt" in the
manner that the applicant suggested it was used constituted dismissible
misconduct. Having regard to the evidence of Roberts, it is clear that the

reason he caused the third respondent to be suspended avas that the third

respondent had the temerity to put his hand on his sho d say “Luister
my maat”. Despite this, however, it must be emp is issue did
not constitute an element of the misconduct o
was accused, either in the formal "notification

hearing" or in the "complainant’s state

[9] This being the evidence and mat
the second respondent in his awa
the evidence of the wi es,
substantive fairness;

disrespect.

[10]

[11] As s the issue of insubordination was concerned, the second

respondent, unsurprisingly, concluded that:

‘Insubordination, gross or otherwise, has not been demonstrated in respect to

machine PE eight on the 15 June 2011 for a number of reasons.’*!

11 Award record page 102.



[12] The second respondent sets out those reasons in some detail in his award.
His reasons are directly and logically connected to the evidence the

applicant elected to adduce at the arbitration.

[13] Is important to apply to the second respondent’s award the test on review as
recently dealt with in Herholdt v Nedbank Ltd'? a decision of the Supreme
Court of Appeal and by the Labour Appeal Court in Goldfields Mining SA (Pty)
Ltd v CCMA and Others.13

[14] In the Herholdt matter, the SCA said the following:

‘... the [SCA] enunciated an unreasonablenes ely, w er the

award was one that a reasonable decisio . That test

involves the reviewing court examining

sons, the result is one a reasonable decision-

of the issues and the evidence.’*

[15]

‘o T'he constitutional standard of reasonableness is "suffused" in the
plication of section 145 of the LRA. This implies an application for review
sought on the grounds of misconduct, gross irregularity in the conduct of the
arbitration proceedings, and/or excessive powers will not lead automatically
to a setting aside of the award of any of the above grounds are found to be
present. In other words, in a case such as the present, where a gross

irregularity in the proceedings is alleged, the enquiry is not confined to

12[2013] 11 BLLR 1074 (SCA).
13[2014] 1 BLLR 20 (LAC).
14 At paragraph 12.



whether the arbitrator misconceived the nature of the proceedings, but
extends to whether the result was unreasonable, or put another way,
whether the decision that the arbitrator arrived at is one that falls in a band
of decisions to which a reasonable decision maker could come on the

available material.’*®

[16] In this matter, it cannot be said that the applicant has established in any way

whatsoever that the second respondent’s award falls foul of the provisions of

[17]

[18]

[19

he applicant’s application is dismissed with costs.

15 At paragraph [14] pages 24 — 25.
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