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Summary: A commissioner’s failure to consider relevant and material evidence
renders his or her award reviewable based on the process followed in conducting the

arbitration.

Section145 of the LRA review-dismissal for misconduct.



JUDGMENT
LALLIE, J
Introduction
[1] The applicant seeks an order reviewing and setting aside or correcting the

arbitration award of the second respondent (the commissioner) in whicllshe found

[2] Nasson started working for the applicant as a seasong
was dismissed in August 2009 while holding the positio manager. Her
internal appeal was dismissed. She referred an unfai te to the first

respondent where the commissioner issued an 8

application the applicant seeks an order r ing'8ettingéaside and substituting that

award.

Background

[3] In 2009 employees plicant’ committed an act of misconduct involving

absenting themselves applicant responded by instructing its team
managers to take diseipli action against them. Some team managers including
Nasson refused Qut the instruction. Other team managers were issued with
final writte [ disciplinary inquiry was held into three acts of misconduct

against f which are stated below as she was on a final written warning for

n the 15th April you were tasked to have one on one counselling session with your
teant (namely Mnconywa L, Mngcete L, Styebi E, Jantjies N, Nkewu N, Baba) that took sick

leave prior and post Easter holidays.

(b) On the 29th of May you were instructed to discipline all employees in your shift that

participated in the illegal strike action.’

She was found guilty of both acts of misconduct and dismissed.



[4] The commissioner found that the applicant had failed to prove that Nasson
had blatantly defied an instruction. She added that Nasson attempted to follow the
instruction although she failed to follow it in the manner that was expected of her. She
found that dismissal was not an appropriate sanction on the grounds that Nasson had
20 years’ service, it would have been more appropriate to deal with the misconduct
as a performance issue and the applicant had failed to prove that she had made

herself guilty of misconduct.

[5] The applicant sought to rely on a long list of grounds for review. ssence

they are that the arbitration award stands to be reviewed and e becauge the

commissioner’s findings are unjustifiable, unreasonable
evidence which served before her. The applicant s [ it led sufficient
evidence to prove that Nasson’s dismissal was sub
Part of the applicant's evidence which the
unjustifiably disregarded was that it always duct procedures in cases of
insubordination. Nasson could not furnish any explanation for using a counselling
form different from the one the applicant pr@vided,/Another attack on the award was
based on the commissioner’s f 0 reject Nasson’s evidence that she kept the

one on one chat forms in he i and did not hand them to Mr Ntshudu

(Ntshudu) even after she ha e one on one counselling with employees and

after she had been char ith insubordination.

[6] The app
disregardi e

mitted that the commissioner acted unreasonably by
at Mr Ndingela (Ndingela) counselled some employees
who sho n counselled by Nasson for taking sick leave before or after the

he also disregarded the applicant’s evidence that the team

mana ding Nasson, were reminded on four occasions to conduct the
counselling sessions. She further unreasonably failed to consider that Nasson’s

igP” that she prepared the one on one chat forms on 16 April 2009 was
improbable as she could give no reason for not disclosing to Ntshudu on 17 April, 20
April and 4 May 2009 when she was reminded to hold the one on one counselling
sessions that she had already done so. The applicant further submitted that it was
improbable that Nasson issued final written warnings for participation in the
unprotected strike before a decision for such warnings to be issued was made by the

senior management.



Review

[7] The applicant’s review application is processed based. It is the applicant’s
case that the commissioner’s finding is inconsistent with the evidence which served
before her and her conduct of the arbitration led her to reach a conclusion which a
reasonable commissioner could not reach. Commissioners’ duties regarding the
manner in which they should conduct arbitration proceedings is expressed as follows
in Southern Sun Hotel Interests (Pty) Ltd v CCMA and Others:*

onsider the role

‘[16] Since Sidumo, the Constitutional Court has again had occasigfte
@ bitrations. In

commissioner is obliged to apply his/her mind to the issues i . sioners who do

not do so are not acting lawfully and/or reasonably and constitute a breach

of the right to administration.

[17] In summary, section 145 requi

proceedings (as represented by the commi

reasonableness, but this does not preg

elevant, or the commissioner commits some

ring the proceedings under review and a party is

proceedings or whether on the basis of the record of the

etheless capable of justification.’

of a commissioner is to determine the material facts and then to apply the provisions of the
LRA to those facts in answering the question whether the dismissal was for a fair reason.
Commissioners who do not do so do not fairly adjudicate the issues and the resulting

decision and award will be unreasonable. Whether or not an arbitration award or decision or

' [2008] 2 1LJ 2461 (CC) also reported at [2009] 1 BLLR 1 (CC)-ED.
?[2009] 11 BLLR 1128 (LC) Ed at 134 D-G.
%[2012] 33 1LJ 1789 (LAC) at para.39.



finding of a commissioner is reasonable must be determined objectively with due regard to all

the evidence that was before him or her and what the issues were.’

[9] The CCMA failed to file the entire record of the arbitration proceedings. It
filed only its portion. However, nothing turns on the omission as the applicant’s case
is based on the arbitration award and it made no reference to the record in its heads

of argument. Mr Unwin for the third respondent referred to the record briefly.

record is sufficient for purposes of this application. The absgnc
was not filed neither prejudiced the parties nor prevented me
fair decision on this application.

[10] The applicant’s evidence on charge (a)

of his instruction, did not conduct the one
to submit to the human resources offic&,the completed counselling forms at the
required time and after she was reminded nd 20 April and on 4 May 2009.

ubmitted them at the disciplinary enquiry.
as discovered that she gave the employees
ich turned out to be a date on which all the
ome of the employees she claimed to have counselled
, another team manager. Nasson’s version of the issue
ted the counselling but did not record it on the prescribed forms.
form which provided detailed explanation, dated all the forms 16

incorrect form and her diary been true, she would have presented factually correct
information. She would have submitted the forms by the due date, told Ntshudu on all
three occasion he reminded her or shortly after gaining the knowledge that the
applicant was taking her omission to submit the forms seriously and not allow herself
to be subjected to a disciplinary enquiry when she was in possession of the relevant

forms, completed in terms of the applicant’s instructions.



[12] In respect of charge (b) the applicants’ evidence was that Nasson had not
carried out its instruction to issue the employees who reported to her with final written
warnings. She did not submit warnings on their due date and submited them at the
disciplinary enquiry in June. She claimed to have issued them in April. An
examination of the warnings reflected that Nasson had issued them two weeks before
management took the decision that they be issued. The warnings also reflected that

the employees refused to sign them. Contrary to the applicant’s policy N n did not

get a witness to sign the warnings and confirm the employees’ refusa e time the

explanation for the irregularities in completing the

[13] The commissioner’s conclusion th
trast with her findings that on the

id not follow the instruction in the

n is refusal carry out lawful instructions. In this
regard see Acrylic Products d Another v CWIU and Another*.The

milar misconduct. When an employee is on a final
at the employer may dismiss him/her when there is a
conduct. In this regard see NUM and Another v Amcoal

d Colliery and Another®

missioner’s decision that the applicant should have treated the
t which led to Nasson’s dismissal as a performance issue instead of

copduct as it had done so in the past is not supported by the evidence before her.
It is common cause that Nasson was on a final written warning for similar misconduct.
This is an indication that the applicant had treated similar conduct as misconduct.

Nasson led no evidence to the effect that she lacked capacity to perform her duties.

*[1997] 4 BLLR 370 LAC.
®[2000] 8 BLLR 869 (LAC).



[15] The commissioner disregarded material and relevant evidence which, had
she applied her mind to, she might have reached a different result and found
Nasson’s dismissal substantively fair. In the circumstances the arbitration award

stands to be reviewed and set aside.

[16] | have considered arguments on behalf of Nasson which are based on the
result based test for review. The authority sought to be relied upon is not opposite as

issues in the matter before her.

[17] The applicant sought an order substituting th mmisSioner’s finding that

Nasson'’s dismissal was substantively unfair with g dismissal was both

substantively and procedurally fair. | am satisfigd ave been provided with

For the reasons | have given for finding th issioner’s award reviewable, | am of

the view that the commissioner .gig. not a r mind to relevant and material

evidence before her. The recafd 2s that Nasson was given clear instructions to
conduct counselling and lat Ssue employees who reported to her with warnings.
The instructions were r an . Nasson understood them but elected not to

execute them.

[19] | have considered the evidence in mitigation especially her lengh of services

of twenty one years. | am however of the view that the gravity of the misconduct she
made herself guilty of and the fact that she was on final written warning for similar
misconduct out-weighed mitigation by far. Her dismissal was appropriate. In this



regard see Toyota South Africa Motors (Pty) Ltd v Radebe and Others.® | therefore

conclude that Nasson’s dismissal was substantively fair.
Cost

[20] The applicant sought a costs order against Nasson. Section 162 of the LRA
enables this court to make costs orders according to the requirements of the law and

fairness. Amongst the factors to be taken into account in deciding whethérPto grant a

guestion of costs. | am not convinced that Nasson unrea gefended this
application. She was armed with an arbitration award in her hich she sought
to protect. In the circumstances | am of the view that grafting a costs order will not be

appropriate.
[21] In the premises, the following orderdS®ma

21.1  The arbitration award issued by tRg second respondent under case number
ECPE 4132-09 and dated 6 ber 2 is reviewed and set aside and

substituted with the following:

21.2 | was substantively and procedurally fair.
21.3
Lallie, J
Judge of the Labour Court of South Africa
Appearances:

®[2000] 3 BLLR 243 (LAC)
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