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[1] The A eks condonation for the late filing of his Statement of Case in

which h

Seeond Respondents, which Statement of Case was filed outside the time

initiated alleged unfair dismissal proceedings in this Court against First

frames set out in Section 191(11)(a) of the Labour Relations Act, 1995, as amended
(“the LRA”"). Both the First and Second Respondents oppose the granting of

condonation.

[2] Applicant’s expertise is in the information technology or IT sector. After certain “pre-
contractual” contact involving certain telephone calls and an interview between the

First Respondent (hereafter “Standard Bank”) and the Applicant, the Applicant



[3]

[4]

[5]

signed a “Letter of Understanding and Undertaking” and a “Declaration of Secrecy”
on 5 August 2011 in favour of Standard Bank. Both documents constituted solemn
undertakings by the Applicant to ensure the integrity of Standard Bank’s confidential
information which Applicant may come into contact with by virtue of his access to its

computer systems or otherwise.

Intermingled with his dealings with representatives of Standard Bank, the Applicant

September 2010, the Applicant recei

“Memorandum of Agreement — Continge

In the Memorandum of Agreem H indic that it is desirous of engaging the

services of ‘The Consultant.gn atypical basis,” and refers to the Applicant

sultant is rendering services from time to time’.

e client disclosed. These documents were all signed by

d Bank and Applicant’s ‘job description’ were referred to as follows:
Personal Detail Form:
“Invoicing Company — Standard Bank”
“Job Description — Project Manager”;

Contractor Information Form:



[6]

[7]

[8]

“Division — Standard Bank — Africa”
“Job Title — Project Manager;
Leave Provision Form:

“Client Company — Standard Bank”.

The Applicant started working at Standard Bank’s premises on 1 October 2010. He
rendered service at Standard Bank from 1 October 2010 until 19 ber 2010.
On 22 October 2010, Applicant received a letter from EO [ terhead

advising him that:

‘It is with regret that we advise you that our clie tanda tified us that

your current contract with them will be terminated o ecember 2010.

November \@

Bank OH, giving notice of his resignation on one week’s notice as follows:

od day Derik Espag, Christopher Ross, Nicola de Wet,

lease accept this as my formal notice of my resignation from the position of Project
Manager at Standard Bank, South Africa, effective 1 week from today. My last

working day will be November 19" 2010.

It is with sadness that this has had to happen so soon. Due to circumstances with
reference to the Letter received from [EOH] on the 22 October (Re: Contract

Terminated at Standard Bank), | have been forced to seek alternate employment.



An opportunity has presented itself, and due to the limited window of opportunity |

have been requested to commence my new employment on the 22 November 2010.
| trust that this is in order as my position has been terminated.’

[9] The Applicant referred an unfair dismissal dispute to the Commission for
Conciliation, Mediation and Arbitration (“CCMA”) on 19 November 2010, citing both
Standard Bank and EOH in his referral form. The CCMA enrolled the,dispute for
conciliation on 17 December 2010, on which date the p ing CCMA

commissioner certified the dispute as unresolved and iss icate of
Outcome in terms of Section 135(5) of the LRA, but solel

Applicant attended conciliation.

[10] LAt way of filing by telefax
ntly filed the original

to have delivered his

[11] ings on 16 August 2011 (although Applicant

ered an opposing affidavit on 24 August 2011.
elivered an opposing affidavit on 26 August 2011.

[12] the issue that the Respondents’ responses were late and he is

[13] respective of the affidavits opposing condonation, Standard Bank delivered its
op ng affidavit on 24 August 2010; and EOH delivered its opposing affidavit on
26 August 2011. Both opposing affidavits in response to the condonation
application were within the time limits provided for by Rules for the Conduct of
Proceedings before the Labour Court.



[14] As stated, this matter concerns the question of whether the Applicant ought to be
granted condonation for the late filing of his statement of case.! Legal arguments
concentrated on the explanation for the delay and the prospects of success, or
otherwise. It was submitted on behalf of Standard Bank and EOH that insofar as the
Applicant’s delay is concerned, his explanation is unacceptable, while the
Applicant’s attorney conceded that his explanation was somewhat porous, but

sought to rely on what was submitted to be Applicant’s good prospects,of success

against Respondents. As will be apparent, Standard Bank and EO
that Applicant did not enjoy any prospects of success a
respectively, for different reasons.

[15] While a Certificate of Outcome was issued at concili
Applicant referred his dispute to the Labour Co
accordingly, thirteen days’ late. The reasons give
that:

15.1 He was advised by the CCMA Cammissioner that he would require legal

representation to refer t ter to th our Court, and that owing to the

conciliation having fallen ve of the Christmas and New Year period,

the date of referral to the CCMA);

! The test for condonation was set out in the authority of Melane v Santam Insurance Co Ltd 1962 (4) SA
531 (A) at 532 C-F. The decision in NUM v Council for Mineral Technology [1999] 3 BLLR 209 (LAC) is also
instructive, as is the summary of the applicable legal principle set out in paragraphs 24 to 29 in Gaoshubelwe
and Others v Pie Man’s Pantry (Pty) Limited (2009) 30 ILJ 347 (LC).



[16]

[17]

[18]

[19]

[20]

[21]

15.4 He had to retrieve previous correspondence and electronic mails in order to
traverse the documentation required, presumably for the purpose of drafting

the Statement of Case.

The ninety day time period set out in Section 191(11)(a) of the LRA is measured in
ordinary days and a failure to comply with that period is equally measured in
ordinary days, unlike those periods set out in the Rules for the conduct of

proceedings before the Labour Court which are measured in Court d

tail for the overall period, | am

ate late filing, by thirteen days,

of the LRA (hereafter referred to as a “TES”). Standard Bank was
e ‘client’ of the TES, EOH. Furthermore, Standard Bank contended that

EOH, on the other hand, readily sought to admit that it was the Applicant’'s employer
in a TES arrangement with Standard Bank, but that Applicant refused their offer of
assistance and placement elsewhere at an alternative ‘client’ of their TES business,
following Standard Bank terminating the contract position in which Applicant was
‘deployed’. Subsequently, the Applicant resigned and left the employment of EOH



[22]

[23]

[24]

[25]

[26]

voluntarily for greener pastures and his conduct does not, in the circumstances,

meet the definition of a dismissal in Section 186(1) of the LRA.

Practically speaking, and as a matter of law, Standard Bank and EOH effectively

argued that between their two defences, that Applicant had no prospects of success

in a claim against either Standard bank or EOH.

The Applicant needs to show, given the factual matrix giving rise to thi
the defences raised by Standard Bank and EOH, a prima facie ca

of success.

atter and

prospects

It is trite that the respective defences of refuting an empl ationship

and refuting the existence of a dismissal are both go
Recently, the Labour Courts have had occasia

challenging scenarios relating to atypical emplo

For present purposes, Section 213 of the LRA, define

he n be proven.

ith a number of

“employee” as:

(@) any person, excluding ansindepen tractor, who works for another
person or for the Stz %l ho receives, or is entitled to receive, any
remuneration; and

(b) ), IN any manner, assists in carrying on, or conducting

ployer, and “employed” and “employment” have
ling to that of “employee”,

And Section efines a dismissal as:

er has terminated a contract of employment with or without notice’.
rofes aul Benjamin, in his article “An_Accident of History: Who is (and Who
S Be) an Employee under South African Labour Law” (2004) 25 ILJ 787,

suggests an approach which courts should adopt in interpreting the statutory

definition of ‘employee’. According to Benjamin, the presumption of employment as

contained in Section 200A of the LRA (which in turn arises from the “Dominant

Impression Test”), indicates that there are three primary criteria for indicating the

presence of an ‘employment relationship’ namely:-

1.

the employer’ right of supervision and control;



[27]

[28]

2. the employee forming an integrated part of the organization of the employer;
and
3. the employee’s economic dependence upon the employer.

The only exclusion to employment in terms of Section 213 is an independent
contractor, which Benjamin points out is not defined and, as a result, has

maintained its common-law meaning. Benjamin concludes his 2004 article by

stating as follows:-

‘An expansive interpretation of the statutory definition [Secti

directive to construe labour legislation purp

primary objects of that legislation.’

urt was concerned with

In Dyokwe v De Kock NO and Other
whether Dyokwe was employed by a TE

' or Adecco’s client, Mondi. In a

CCMA arbitration, the commissi foun yokwe was an employee of the

okwe’s true employer was, the Labour Court

03; yet | must approach the true nature of the

stances where the workplace and the nature of the

J went on to quote Professor Paul Benjamin’s recent publication

‘To regulate or to ban? Controversies over temporary employment

Law into the Future: Essays in Honour of D’Arcy du Toit (Juta 2012), which
recognised that ‘it is an entirely superficial construction (and one that gives rise to

immense scope for abuse) to make an agency the employer of an employee

212012 10 BLLR 1012 (LC); (2012) 33 ILJ 2401 (LC) at para.37



working on an on-going or indefinite basis for a ‘client merely because the
employee’s pay is routed through the agency.’

[30] In Dyokwe, the Labour Court held further that on interpretation of the provisions of
Section 198 of the LRA in light of the right to fair labour practices as envisaged in
Section 23 of the Constitution Republic of South Africa of 1996 that it was against
public policy to enforce the contract of employment with Adecco as that contract of

employment resulted in unfairness. According to the Labour Court, Adecco neither

returned to Mondi to continue his work as before.

[31] Other decisions of the Labour Courts have grapple determining whether, on
f the LRA despite
1dicating to the contrary,

their particular facts, a worker is an employee
the scheme of arrangement or contractu
operties (Pty) Ltd v Erasmus
and Others,®> and Protect a

n and ers® and in slightly different but

analogous context, Southgate Investment Holdings.” In all these cases,

[32] Based on the respe ersions of the parties set out on affidavit, it is certainly not

Standard EOH or the contractual provisions actually signed are

dispositi sSue; that is to say that it would be impossible to make a finding
that a p r-employee relationship existed between Applicant and Standard
Bank.

[33] On factual matrix making up the circumstances of this case, the engagement of
the Applicant, which culminated in him tendering service at the premises of
Standard Bank for the period 1 October 2010 to 19 November 2010, was by no

% (2005) 26 1LJ 1256 (LAC).
* (2010) 31 ILJ 1460 (LC).
®(2012) 33 ILJ 738 (LC).
®(2013) 34 1LJ 392 (LC).
"[2012] 8 BLLR 824 (LC).




10

means straight forward and instantly dismissible as nothing other than a TES

arrangement.

[34] In my view, the Applicant does make out a prima facie case for his employment with
Standard Bank, notwithstanding the written contracts signed between Applicant and

EOH to engage Applicant as ‘Contractor’ or a fixed term employee, which scenario,

in reality may have constituted EOH being a ‘remuneration administrator’. On this

[35] In this scenario, Applicant’s ‘resignation’ ex post facto abbreviation,

at Applicant’s instance, of the period of notice gi nnot alter the fact

of a prior dismissal while serving out that noti 4 as made of Section 190(2)

35.1 the date on which the cont

35.2

[36]

unfair in that it failed to consult Applicant in terms of Section 189 of the LRA.

[37] If the Court on a trial of these issues were to find that EOH was the true employer

and were to release Standard Bank, then the Applicant’s case would still be reliant

% (2010) 31 ILJ 2051 (LAC).
% (2008) 29 ILJ 2263 (LC).



11

on the notice of termination dated 22 October 2010 communicated to Applicant by
EOH as the ‘act of dismissal’. The difficulty with this notion is that the employment
contract between the Applicant and EOH is undoubtedly a one year fixed term
contract and, moreover, the Applicant did not aver to the contrary either as against
Standard Bank or EOH. The Court is therefore constrained to examine how, in
relation to it as the employer, EOH dismissed the Applicant by virtue of its letter

dated 22 October 2010 and whether a prima facie case of dismissal atises in this

regard?

[38] In his affidavit in support of his condonation application, the

obligations and responsibilities as conferre by the Labour Relations Act in
its attempts to have the [EO employer under the guise of Section 198 of

ats these averments in his affidavit in

[39]

ation from the above Honourable Court that [EOH’s]

[being, the dismissal notice of 22 October 2010], constitutes a

ands OH, the prospects of that letter serving as notice of Applicant’s dismissal
at ands of EOH are quite slim. It appears, on the contrary, to be quite the

opposite in that it confirms their on-going relationship.

[40] In my view, what then arises without further material allegations being made out, is
a resignation by Applicant, on or about 12 November 2010, insofar as EOH is
concerned. In my view, the Applicant enjoys only poor prospects of success against
EOH. Poor prospects of success and a medicore explanation must be balanced

against the short delay of thirteen days. The only remaining enquiry with regard to



[41]

[42]

[43]

[44]

12

EOH is whether the balance of prejudice favours EOH or the Applicant when
considering the importance of the matter. When all criteria are assessed in this
case, the minimal thirteen day delay is not so excessive as to warrant refusing
condonation, more particularly as | would grant condonation in respect of the

referral against Standard Bank.

This raises a matter of convenience to the Court and the remaining litigants. Were |

not to grant condonation in respect of the referral against EOH,4an ‘extremely
dissatisfactory and anomalous situation has the potential to arise t, the full
ventilation of the evidence may reveal better prospects a OH an

prospects against Standard Bank, without EOH havin

proceedings.

The Applicant enjoys some prospects of succe

mediocre explanation for the delay equall

e

thirteen day delay is insufficiently lengthy to warra

of the referral against Standard Bank.

he-sApplicant is granted condonation for the late delivery of his Statement of

ase initiating these proceedings in the Labour Court as against the First

and Second Respondents;

2. The costs of this application in relation to both the First and Second
Respondents are reserved for determination by the trial court and insofar as
it need be made clear, this is to include the costs consequent upon the

employment of counsel.
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Rocher, AJ

Acting Judge of the Labour Court of South Africa
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