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Summary: Issue for decision whether dismissal of se cond to further defendants
was sub Ively unfair, and if so, ordering the ¢ ompany to reinstate applicants
retrospectively on same terms and conditions of emp loyment with effect from
date of dismissals. Evidence at trial was that sale s of the company's car
components to its customers, car manufacturers, was so badly affected by the
2008, 2009, 2010 world wide economic recession that it had no alternative but to

embark on a cost cutting exercise in order to survi ve. For consultation purposes



it provided applicants with its own proposals for c ompliance with section 189(3)
requirements for retrenchment. After several consul tation meetings, under the
auspices of the CCMA, which failed, the matter was referred to this court for
determination. Court found on evidence presented by the parties that the
company did engage in a genuine joint consensus see king process on all the
issues that had to be achieved under the section an  d therefore ther d been

proper compliance with the section. Application dis missed.

JUDGMENT

KUMALO, AJ

Background facts

[1] The first applicant is th Union of Metalworkers of South Africa
(NUMSA), a trade unign regi

Labour Relations Act, 6

accordance with the provisions of the

[2] The second to pplicants are Mr Sibusiso Mbonambi and Mr Caiphus
Tshukud

employees 06f4

members in good standing of the union and former

agpondent before they were dismissed.

[3] The r

incorporated in terms of the company laws of South Africa, situated at 41

is Feltex Automotive Trim (Pty) Ltd (‘the company’), duly

rtinus Ras Street, Rosslyn, Pretoria.

[4] The respondent company manufactures automotive components, boot trimmers

for supply to automobile companies, in particular, BMW, Ford/Nissan and GMSA.

[5] During or about 2008, the automobile industry suffered heavy losses as a result

of the global economic recession. This resulted in the respondent’'s main



customers, to wit, BMW reducing their motor vehicle production from 55,000
units to 48,000 units. Ford also reduced their production from 72,000 cars to
33,000 cars. The respondent’s response to the reduced demand for its products

was also to reduce its production of the automotive products.

[6] The production levels continued to dwindle and the respondent had,to proceed

with initiating the consultation process with the union.

The consultation process

[7] On or about 29 January 2009, the company and the unign commenced

consultation over what the company refexed as possible

redundancy/operational requirements terminatio

[8] At the first consultation, the company; offered Ary severance packages

which would reduce its headcount fromi233 employees to 156. The respondent

stated that during December 8, eig ied employees took voluntary

packages and 19 had vol t employment and were not replaced. The

its labour costs
February 2009.

8.2 the 2008 — 2009 audited financial report/statement;
e total number of labour broker employees and their job categories.

[9] On the 4 February 2009 consultation, the respondent company presented the

following information:

9.1 The company had undertaken investigations and had identified positions

that would be affected by retrenchment:



9.1.1 That five full time positions will become redundant;

9.1.2 The company will offer alternative employment to the 5 employees

affected on condition that they accept MIBCO rates of pay.

[10] The union’s response was that there was no need for the company to retrench

the full time employees as the company employed about 72 broker oyees. In

the event that the company was to retrench, then:

10.1 any employee who is offered re-employme a period of 36
months, such employee must be emp onditions no less

than those that applied before they were

10.2 if any employees were to volunte 2trenchment, they should

be replaced immediately.

[11] At the next consultation held on 12 Fe ry, 2009, the company reduced the

in evidence said it had earlier undertaken its own investigations which
that the positions of the individual applicants were not redundant. The
union demanded that individual applicants be retained and in the event that the
company proceeds to retrench them, the following proposals should be

considered:



12.1 The individual applicants should be redeployed to the positions
occupied by the 72 labour broker employees, retaining the same

rates of pay they were earning.

12.2 Should the individual applicants however be forcefully retrenched,
they must be given first preference when vacancies arise within 36

months on no less favourable terms that those they &njoyed before

their dismissals; and

12.3 that each individual applicant be paid an o} ,000 ex-

gratia over and above the MIBCO sevefance ka

[13] During the consultation, it was explained to g the retrenched

29 June 2009.

[17] The bargaining council issued a certificate of outcome of the dispute on 6
November 2009 confirming that the dispute concerning the unfair dismissal of the

second to further applicants remained unresolved.



Onus of proof

[18]

[19]

As the onus of proof that the dismissals for operational reasons were fair, Mr
Ganswen S Murugan, who was a production controller at the respondent’s
Rosslyn plant at the time, gave evidence first for the respondent company.

He stated that he was involved in the consultation process together

Ms Dolly
Msomi, the HR Manager, who is now deceased. He referred t spondent
company’s “Proposal: Redundancy due to Operational Re
ns aid was
, the slide

done on more than one occasion to the union.

presentations dealt with following requirements @

annot afford to increase short time due to
to meet customer daily needs. Offered
kages to 19 employees, who left in December 2008,

e impact of forced retrenchments.
mber of employees likely to be affected: 21 positions.

he proposed method for selecting which employees to dismiss.

The company is proposing to use skill and affordability.

e. The time when or period during which the dismissals are likely to
take effect: from 28 February 2009 due to time pressure caused by
drastic changes in economic climate. This is mainly to sustain the

business and not to undermine any legislation.



f. Severance pay proposed: As per the MIBCO agreement ie 2 weeks
for the 1% 4 completed years of service; thereafter 1 week for each

completed year of service.

g. Any assistance employer proposes to offer employees likely to be

dismissed: financial management training to assist employees to

learn techniques of investing their money.

h. Possibility of future re-employment of dismi
the economic situation within the comp i loyment
opportunities will be offered firstly todaffected, e ees if they

remain unemployed.

I. The total number of employ:

J- The number of employees dismissed for reasons based on its

operational requir

4

at end of Decembe 3 salarie

In January 2008, there w s: 19 accepted voluntary packages as
bs became redundant and have been
terminated; 35 ¢ rs have been terminated; and 7 normal retirements

not replaced.

[20] Referrin t ated 23 February 2009 from the first applicant (p 7
an said he disagreed that the respondent company had

at the positions and/or jobs performed by the second to further

the ex gratia payment offered to them would cushion the effect of the lower pay.
The letters dated 26 February 2009 from the company (at pp19 to 22 Annexure
B) confirmed the retrenchment package offered to the applicants, and, though
their services would be terminated on 31 March 2009, the company would

release the applicants immediately with full severance package so that they



[21]

would use the time to seek alternative employment. The severance pay would be
based on two weeks wages for each completed year of service plus a pro rata
bonus and all outstanding leave pay. Tshukudu had 19 years service and the
severance pay amounted to R118,056.20 without the outstanding bonus and
leave pay which would be calculated at the time of termination of employment.

The amount for Mbonambi was R13,652.04 based on 3 years servicg"

anything. This was supposedly said by the managing direstor

said was also a shareholder.

Evidence of second applicant

[22]

[23

Mr Sibusiso Mbonambi gave evidence. He state e started working for the
respondent company in March 2003 at Durban plant. He was transferred to

the Rosslyn plant where he oduction supervisor until his retrenchment.

There were two of them A hi anging shifts. He had two operators

reporting to him. At mber 2008, he was verbally asked by
Murugan to replace s the process engineer. In 2008, they worked
as to make a new development product for a

, Lyndall, who had come for in service training to get

d a retrenchment letter, dated 12 December 2008, giving him four
w notice of termination of employment. In terms of the notice, he was
required to work his notice period until 31 January 2009. He would also receive
outstanding leave pay, severance pay two weeks per completed year of service,
withdrawal from the provident fund and in terms of the Provident Fund Rules

would be paid a benefit according to the rule applicable to retrenchment.



[24] He took the letter to the first applicant’s representative, Mr Sekome Tshoga, who
contacted the HR Group Manager, Mrs Msomi, informing her that the
retrenchment letter did not comply with the provisions of section 189(3) LRA.

Hence the respondent company withdrew it on 14 January 2009.

[25] He said that he did not participate in the consultation process. He relied on the

feedback from the union representatives and shop stewards. He gnised the

retrenchment notice which he had signed but said it was not aw only
the amount he was to receive. He maintained that iti S not

redundant.

[26] In cross examination, he said he was asked
e 20 A

e of R

Ooshuysen, the plant

manager, to sign the retrenchment notice (pa nex B). He was told to

sign, negotiations would follow. He saw t 13,652.04. Money was
important to him. He said he was told that he would not get that money if he did
not sign. He knew Kobus to be a director reholder, he felt he was forced

to sign, everything was doneg He wanted to give it to his shop steward to

be advised. He denied tha igned” knowing that it was in full and final

[27] in Production Management, having done a three year

ining the company in 2003. The LIFO principle should

operator. This was at its Durban plant. In June 1999, he became a
production clerk till 2008. He explained how they were allocated work:
management would first check to see what materials the company had and
whether their customers, Toyato, Daimler Chrysler had the necessary materials
at affordable prices and to see how long the job would take and how many

people will be required to execute it.



[29]

[30]

[31]

[32]

[33]

[34]

10

He denied that in 2008 there were any reductions or cut backs in production. He
was requested to go and help in the container section, reason being that the
company was losing a lot of money. He was shown the sales figures and also

sales figures for something the company did not do.

008. There

was also Tommy de Beers who joined as a learner, fresh from c e. This was

He said the logistics manager was Liam who had started in April

towards the end of 2007. He said that he taught him how work
the factory, was supervising him and giving reports on his

he took over his job.

He stated that in December 2008 during the S down he received the

retrenchment letter.

As a shop steward, he attended all the ¢onsultati tings. The others present

were Mrs Dolly Msomi, Group HR Mana the plant manager, the process and

quality manager, the producti ager, the union organiser for the region Mr
Sekome, shop stewards irley Motsepe from SACTU. He said
Murugan was never paft of anyrof t meetings.

He said the uniaq several suggestions like to watch over casual
ours of work, to check those who intend to leave
e position was in other companies affiliated to Feltex

2y wastage and/or any other ways of reducing costs. The

d been selected for retrenchment, he said he was told he did not have

S nt skills and that was said in a racist manner.

In cross examination, he disputed that there was an economic downturn leading
to lower car sales by their customers which in turn meant that their own
production and sales went into a dip as well. When he was shown the sales

figures that were used in the slide presentations, his response was that they



Evidence of Mr Sekome Tshoga
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were not his figures so he could not accept them but neither he nor the union had
any documents with financial figures. He said the company did not offer them any
alternative positions and that the reason for that he is that they were being
victimised for being members of NUMSA, and he for being a shop steward. But
under cross examination he could not explain why his union never complained to
rs, either
ted in the

the respondent company about any racism or victimisation of its m

before or during consultation. Furthermore, neither complaints

pre-trial minutes nor in his statement of case.

[35]

NUMSA and the
lon meetings under
the auspices of the CCMA, he had been’s 2anchment notices served
on Mbonambi and Tshukudu dated December 2008. He spoke to the

company HR Manager pointing_out tha tice did not comply with the

Retrenchment

[38]

Employers are frequently compelled for economic reasons, financial viability and
sustainability to review their staffing levels and to terminate the employment of

some of their employees to effect savings. The dismissals based on operational
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requirements are expressly regulated by sections 189 and 189A of the Labour
Relations Act, Act 66 of 1995.

[39] The LRA permits employers to dismiss employees for “operational requirements”,
defined as “requirements based on economic, technological, structural or similar
needs of an employer;” (s 213 LRA). This is an expansive definition which is

nchment is

reconcilable with the approach taken by the labour courts that a

[40] In Johson and Johson (Pty) Ltd v Chemical Workers In

‘23] Every person has a fundamental
23(1)(a) of the Constitution). In
this in the LRA by affordi
dismissed (s 185) and an e

fair reason based

[24] Section exercise of the competing fundamental rights of

al reasons. It is a provision that is intricably linked to
or otherwise of a dismissal based on operational

. Apart from that it serves no other purpose.

ction places some primary obligations on an employer in order to

sure that an employee is not unfairly dismissed. The employer must
initiate the consultation process when it contemplates dismissals for
operational reasons (section 189(1); cf FAWU and another v National
Sorghum Breweries [1997] 11 BLLR 1410 (LC) at 1420F-1421B, (1998)
19 ILJ 613 (LC) at 623C-1)). It must also disclose relevant information to

the other consulting party (section 189(3)). It must allow the other

! See Food and Allied Workers Union and Others v Kellogg SA (Pty) Ltd (1993) 14 ILJ (IC) at 413A;
NUMSA v Fry’s Metals [2003] 2 BLLR 140 (LAC) at paras 32-3; General Food Industries v FAWU (2004)
25 1LJ 1260 (LAC) at para 32.

%(1999) 20 ILJ 89 (LAC) at paras 23-29.
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consulting party an opportunity during consultation to make
representations about any matter on which they are consulting (section
189(5)); It must consider those representations and, if it does not agree

with them, it must give its reasons (section 189(6)).

[27] But all these primary formal obligations of an employer are geared to a
specific purpose namely to attempt to reach consensus e objects

listed in section 189 (2). The ultimate purpose of sectign is thus to

tion. If not, the reason for not achieving the purpose must be sought. If

the employer alone frustrated the process in some way or another, there
can be no compliance. If the employer was not at fault and did all it could,
from its side, to achieve the kind of consultation referred to above, the

purpose of the section would also have been achieved.’

Application of the law to the facts

[41] The test as to whether there has been genuine consultation prior to a

retrenchment exercise is whether the employees and the union concerned have
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been given a fair opportunity to suggest ways in which job losses might be

avoided or the effects of retrenchment might be ameliorated.

[42] The employer is not bound to accept the suggestions; they must merely be

seriously considered and consultation will not necessarily be held to be a mere

pretence if the employer approaches the matter with a pre-dispasition to a

[43] In Van Rooyen and Others v Blue Financial Sepvi (Pty) Ltd,* is a case in
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strategy that was a “life-

saving measure” was a valid reason t ] Court accepted that the

[44] In the case in casu what 4 ar from the respondent’s evidence is
that in the years 200 re was a wide world economic recession
that directly led to,tk ndent's motor vehicle customers drastically reducing

production of mc at in turn resulted in reduction of sales of motor

vehicle c¢ the respondent company made for its automotive
customers:
[45] The e Murugan who was the respondent company's production

supervisor was unchallenged in that respect. The applicants could only make a

| that there was no reduction in sales of the respondent company’s
otive components to its customers. Although they themselves stated that
their investigations did not reveal any reduction in sales of motor vehicles and of

automotive components, they could not produce a shred of evidence that the

% See SATAWU v Roadway Logistics (Pty) Ltd (2007) 28 ILJ 937 (LC).
*(2010) 31 1LJ 2735 (LC) at para 20.



[46]

[47]

[48]

[49]

15

retrenchment consultation was a sham or was done in bad faith ie without a

reasonable and justifiable economic rationale.

| believe, on a balance of probability, that Murugan was telling the truth when he
said he attended some of the consultations with the applicants. It is inconceivable

that as a production controller and part of management he would not have known

or would not have been told by HR Department what the impact o wide world

yield to their demands that casual workers and labour broker employees should
be drastically reduced and their positions n up by the affected applicants

and that the company should“6 (heir members alternative employment.

needs to the applicants’ pleadings, the pre-trial minutes to show that

there is n ese accusations.

ly clear is that the applicants were not prepared to move from

package; guarantee re-employment within 36 months from date of retrenchment

with no conditions and or conditions not less favourable than it was before their
retrenchment. When | enquired from the applicant’'s witnesses as to how this

figure had been reached, Mr Luthuli their representative was unable to provide
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an answer even though | had, at his request, allowed him an adjournment to take

instructions.

[50] | am satisfied on the evidence before me that the restructuring strategy of the
company was a “life-saving measure” and was a valid reason to retrench. |
accept that the employer had sufficient justification for its decision to retrench

and that it was a necessary measure to prevent further decline o business. |

light of the role it played, | so order.

[52] In the result, the application is dismissed with costs to be paid by the first

applicant.
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D Kumalo AJ

Acting Judge of the Labour Court
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