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Summary: Bus companies issued a notice to lockout in response to a
national strke notice by two other unions against members of a trade
union that did not issue a strke notice and not party to the Bargaining
Council. The court to answer the question whether a lockout can be
effected to non-strikers or not? The court concluded that on the facts and
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the LRA, the question is to be answered in the negative. Accordingly, the

interdict issued.

JUDGMENT

MOSHOANA, AJ

Introduction

[]

) together. In both matters, the applicant seeks an erdlct agalnst a

lockout instituted by the two companies.

Background facts

[2] Exposition of the detailed facts i Dt paf‘ticﬁll'arly necessary given the

[3]

co'_m" '.‘nce Bn 19 April 2013. The lockout directed to the applicants
before me was to commence on 18 April 2013 as well. The notice stated
'u‘?‘-‘if:;.we_funtentuon to lockout all ‘affected employees’. On 17 April 2013 the
BFénch organizer of the applicant advised that the applicant’'s members

will not strike and any lockout against them will be unlawful.

(4]  On 18 April 2013, the applicant's General Secretary addressed a letter to
the bus companies including Algoa, wherein it was stated that the
applicant’s members were not on strike and they tender their services.
On the papers Algoa disputes receipt of the letter. It alleges instead an

appearance that the applicant’s members were on strike. The applicants
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) in turn dispute this, Aggrieved by the lockout, the applicant launched this
application on 22 April 2013,

[5]  In Putco matter, on 18 April 2013, the General Secretary informed one
Meshack Ramela-IR Executive that the applicant's members will not
partake in the strike called by SATAWU and TOWU and will report for
duty as normal. He suggested a meeting where they will table their
158Ues. There appears to be no response to this letter.

[6]  On 18 April 2013, the applicant issued a similar letter to the:o a:to Algoa
referred to above, On the same day, the company |ssue :a-n intention to

desist from misleading members. Aggri ':':ed by We notlce the applicant

launched this application on 23 Apri;t""m:ﬁ%. Th.response to the application,

the company alleged that shop stew rds adwsed that the national strike

were to be supported as |t_‘_‘was‘:;about money and that for safety reasons
“appllcant disputes this and alleged that

the strike will be supporta

workers were made to sign documents and in some instances members

were turned bac:k

[71 Both ap Ilcatmns were heard on 25 April 2013. The issue whether the

put, the question is whether an employer faced with a strike called by
one or two unions can lawfully lockout all its employees inclusive of those
not on strike, having not been called ta strike by the union they belong to.
Regard being had to the background facts set out above this matter

raises such a question.
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) 2] | am loath to entertain the debate around defensive and offensive
lockout. To my mind a lockout is one if it meets the definition
requirements. | do not propose to do no better than what Zondo JP (as
he then was) said in the matter of Technikon SA v NUTESA ', when he
said: ' However, care must be taken to ensure that pre-occupation with
whether a lock-out is an offensive or a defensive lock-out does not have
the effect that the focus is removed from where it should rightly be,
namely, In the Act In other words the true enquiry, which is whether the

conduct complained of js_permissible in terms of the Act, shouid !

lost sight of.’ | o

) [10] | understand the learned judge to be redirecting any;;'h__l_dg dealing with a

lockout to seek guidance from the Act-the LRA & nothmg ‘alse. In other
words one looks at the conduct and ask ‘|f that Dnd‘uct is permissible in

terms of the LRA. The labeling of th

i no moment.

(11] As a starting point, | direct my attgntion ta the definition clause of the

LRA-section 213. By definitiaf;.a lockolitis the exclusion by an employer

of employees from g_he er

loyer's workplace for the purpose of
compelling the emplcyé’o&' o accept a demand in respect of any matter

of mutual intere; ”Biétween mployer and employee, whether or not the

employer bruf%éu:hes‘ nose émployees’ contracts of employment in the

course”__pf: r th;?" purposes of that exciusion. At first blush, it is
the definition does not refer to striking employees or
emplﬂyees' abc;ut to strike. Such non-reference may lead one to a
conghision that a lockout may be directed to non-striking employees as
- well. Howmzer to my mind that conclusion will be at odds with other parts

of the definition. In the definition reference is made to 'those employees',

This to me suggests specifics, otherwise the definition should have

stated in plain language, 'the employees’.

[12] Of course the question is who are those employees? The answer to my
mind lies in the phrase-'matter of mutual interest between employer and

emplayee’. That phrase suggests that the employees contemplated are

" 2001 ) 22 L) 427 (LAG).para. 27
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those that have a matter of mutual interest with the employer. A further
answer lay in the phrase-for the purposes of compelling the employees
to accept a demand'. This presupposes that the employees should have
refused to eccept a demand of the employer. Logic dictates that one
cannot ¢compel somebody who is not resisting or one who does not

present a counter-dermand.

[13] I therefore conclude that a lockout must be directed to employees with a

demand. Much as one can accept that a lockout is recours end not a
right like a strike, a lockout falls within the terrain of pows play

play cannot be imported in a situation where theﬁe | ‘fleiiﬁr‘ig of

) muscles. Like in a definition of a strike, strikers muef‘%il ” demand.

[14] It does appear to me that a further rmperte___. eenmderetnen i5 that a

lockout must have a purpose. Flretly, an "L':mpleyer must have a demand

[18]

umon--that i5 a party to the d_pute or if there is no such trade union, to

"‘51:--he ‘emplo ges, unless the issue in dispute relates to a collective

agreement to be concluded in a council, in which case, notice must be

given to that council.

{16] It is clear from the above provisions that the trade union to be given a

notice of the proposed lockout is ane that is a party 1o the dispute.

Axiomatically, if a trade union is not party to the dispute, it ought not to

} be notified of the proposed lockout. Equally, it serves no purpose to give

notice to employees who are not party to the dispute,
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[17] To me the provisions of this subsection are clear. It ought to be borne in
mind that the notice contains a proposition and not an act. As they say
forewarned is forearmed. If you forewarn somebody who will not arm it is
a futile exercise. The fact that the notice is to be directed to a party to a
dispute speaks volumes. It presupposes that an employer cannot warn a
party who is not in dispute, accordingly cannot direct a lockout to
empioyees who are not party to the dispute. This subsection reads very

well with the definition clause dealt with earlier.

[18] Subsection 3 (d) provides that if the employer locks out ,i.tsmém::;:;fquees in

response 10 a strike that does not conform to the:proy sions of the

) chapter there is no need to comply with fo stance a notice

requirement. Other than to set out procedural-aspects, the subsection
provides a useful guide to the questlonm acing

who is on strike has a demand. It then bemmes ppropriate to direct a

counter-demand to such an em ”fpyee. This“provision buttresses the

point that employees with no demand ¢ inot be visited with a counter

demand.

[19] Inthe Ilght of the above survey, much as | found Myburgh § arguments

parsuada me to accept that the demand against the

. 'f: them to accept the wage offer in order to compel as it
| were members of the striking unions to accept the employer's wage offer.
h . This dppears to me to be too fanciful a demand. | agree with Memani that
‘the ¢ employers have not shown even on their papers what demand they
wished the applicant and its members to accept and the purpose the
lock-out will achieve in so far as the applicant and its members are

concerned.

[20] Before | consider in detail each of Myburg's submissions, | wish to deal
with the issue of alleged dispute of fact. It is alleged in the Putco’ papers
that some shop stewards expressed an intention to support the strike
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because it is about money on the direction of the Head Office This was
vehemently denied by the said shop stewards. The question is, does this
create a genuine dispute of fact that if not resolvable on the papers the
applicant must fail applying the Plascon Evans rule, | doubt that this
dispute is not capable of resolution on the papers. On the strength of the
recent Caonstitutional Court authority, there was no need for the

employees to have issued a separate notice to be on a protected strike.

ffﬁe iSSUe.

[21] On the papers before me parties pleaded as follows or

Regarding the Algoa bus matter the respondents testifiedfﬂthat"‘-‘bec:ause

there was no reporting for duty or tendering of services thie appllcams

)
the company issued a notrce headed "Nétlce of Lockout®. In that notice
the company informed: pplicant thus: - ‘In response to this notice
(strike notice Issued by SA‘" AWU and TOWU), the company intends to
lockout all affer:te«d mﬁlovees from the company premises. ..

) [22] It is not, clear me:what the company meant by affected employees.

Howeve:r it cf\ystal clear that the applicant’s members were included as

affected émployees. Two days thereafter on 19 Aprll 2013, the

":"“::;‘ZE:Wunequnvocally clear that the applicant's members are not currently on
'stnke that the |lockout 1s unlawful and the company is not entitled to
impose a lockout. Most importantly he recorded ' our members wilt

continue to tender services as usual and will not sign any new conditions

which you seek to impose by way of unlawful lockout’.

23] The company failed to respond to this letter. To my mind this suggest
non-acceptance of a tender of services. Instead the company's withess

disavows any knowledge of the letter.
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) [24] It is common cause that the applicant did not issue a strike natice on
behalf of its members. The fact that the lockout notice intended to
prevent the applicant’s members from perferming duties is beyond clear
to me. | am unable to comprehend any argument to suggest a strike
when an employer takes a positive step to prevent employees from
performing duties. S0 two days before 19 April 2013, the company had
resolved not to allow the applicant’'s members to perform their duties. [t

seems to me that the notice was directed to the applicant; in error.

Instead of owning up to that error, the company attempts-a _‘c;ontrived

argument that the collective agreement may be extend‘ed tQ nen-parﬂes

ents 1o be met

in terms section 32 it is truly leaving matters telg;hanc

[253] Having prevented the applicant's membere it lrui'y-“epigertunistic for the

company to speculate as it now does ‘:':.et the:members support the

strike. In my mind the issue is réselvab!e or the papers. | therefore

conclude that on the objective facts: .:Eed above, it is clear that the

applicant's members were: ot'en etnke

[26] Therefore, in reepect of"‘Alge' Ix_‘the reependent 15 left with one argument,

) [27] &“Pitco matter. Factual allegations in this matter are that

pril 2043, Putco issued a notice headed: ‘Notice of intention to

coutall.employees in the bargaining unit. It is unclear to me whether
o at the time of the notice; Putco had already received the similar letter by
“the. General Secretary in the Algoa matter. Nonetheless nothing much
turns on this. The notice stated: - ‘In response to the strike notice issued
the company hereby gives 48 hours notice of its intention to lockout all
employees in the bargaining unit from all Putco Limited’s workplace in

support of the employer wage proposals in the wage negotiations in
South African Road Passenger Bargaining Council'.

} (28] A day before the Notice of intention, the General Secretary of the
applicant on 18 April 2013 advised Putco that all of the applicant's



FROM {THU)AUG 15 2013 11:08/5T.11:02/No. 7508384588 P 9
o :' o

members would rot partake in any purported action of alleged strike.
Common cause in this case is that Putco did receive the letter of 19 April
2013 from the General Secretary. In response thereto, Danie Matherbe
retorted that the lockout is lawful and urged the General Secretary not to
mislead their members. It seems that Malherbe was advised that the
main agreement, which extended to non-members compelled Putco to
negotiate at a particular level. As to what that has to do with the tender of
services | am baffled. However what | can safely conclude is that the
tender for services was rejected. i

[29] The scenario painted above obtained before this application” was
) begotten. In the answering papers, the followmg Case, “Which is

completely at odds with the scenario paintéd bov dévelopecl An

allegation emerged that the shop stawardanllavm atatad in unequivocal
terms that they support the strike,

alleging that the applicant has

[30]

Was mfmrmed by

mformade;:th@m hat te ;

stnke Myburgh argued that being informed was sufficient to trigger a

”1""?::;‘;3:_lockc>ut notice. In a strike situation, the strike notice ought to be ¢lear and
”':unequwocal_ In PSA v Minister of Justice and Constitutional
Development and others®, it was held that a strike notice must contain
amongst others the demand that forms the subject matter of the strike.
The purpose thereof is to determine whether the strike is in respect of a

dispute that can be the subject matter of a protected strike. This

) —— —

? [2001] 22 iLJ 2303 (LC).
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requirement applies with equal force in respect of a lockout notice®. The
fact that the so-called strike notice issued by shop stewards contradicts
the written communication speaks volumes with regard to the

equivocalness of the alleged notice.

[31] If | were to accept that that was a strike notice, which | do not, | must also
accept that it serves as a second notice to the one issued by SATAWLU
and TOWU already. It is not contended by Putco that that was some form

of a secondary strike within the centemplataon of section 66_, the LRA. I

[32]

the eppllcente version that Guimaraes requested them to sign

] declerehons I also should accept the version that Berning tumed
) employees away. | am acutely aware that this evidence was tendered in
"I‘reply Authorities are abounding that a party cannot make out its case in
reply. However as Memani submitted there was nothing that prevented

the respondents to file further affidavits with the leave of the court.
Besides, to my mind the applicants are not making a case but are

responding to a case made by the respondent that they were on strike in

! * See Construction & Allied Workers Union & others v Modern Concrete Works [1999] 10 BLLR
1020 (LC) regarding a defective lockout notice.
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an attempt to legitimize its lockout. | therefore conclude that there is no

genuine dispute of fact that is incapable of resolution on the papers.

[33] In any event, the respondent on this point bears the onus to show that
the applicant’'s members were on strike. It is a positive fact that the
respondent must prove in order to avert an allegation of unlawful lockaout,
On the Plascon rule, the issue ought to be decided in the applicant's
favour. | do not agree with Memani that this issue ought to be rsferred to

oral evidence. | therefore reject an allegation of strike in thi "f:j:éase too.

That leaves the piggyback argument in this matter too.

hlch asFhave said

) (24] | shall now turn to the submissions of Myburgh,.

above are well articulated and attractive. Hﬂwever Memani's

submissions found persuasion in me. A gen al obser\f"‘"hon to be made

upfront is that a lockout must always be accompamed by an express

[335]

‘L':'ji-‘:jz:;iyyhgther the respondents remain with the old wage or increase it they
would oblige. Therefore, there is no basis to suggest that the demand is
directed at the right people. Myburgh argued that, what the applicants
should do is not to seek an interdict but to accept the offer. Question is
how does one accept an offer not made to one. The principles applicable
to the law of contract find application here, A person is said to make an

offer when he puts a proposal with the intention that by its mere

| — . -

*(1994) 15 ILJ 137 (LAC)
* (2000 21 ILJ 1657 (LC).
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acceptance, without more, a contract should be formed, See Wasmuth v
Jacobs® . This offer was made at the Bargaining Council, where the
applicant is not a member, | therefore do not accept the submission by
Myburgh, that the appropriate thing to have been done was to accept the

wage offer.

[36] In the Algoa matter, Myburgh sought to address the question facing this
court from a convenient point that the applicant's members could have

joined the strike. Of course in this matter such a hypetheticet--ﬁeestion is

unnecessary owing to a clear and unequivocal statement frem the

General Secretary From an abstract point of ‘v_‘_:_w erheps that

in Creamer's article published in the (1998)

[37] Myburgh feun pe
19 ILJ 1-“11::Cre
extende:t

mer helds a view that what he terms Defensive Lockout

stnkere | have already mentioned above that | am not to

be found wentmg between defensive and offensive lockout debate. Sadly

o dof‘.‘.__ ot shiare the view that a lockout can extend to non-strikers. In an
5-1-,-:__ettempt to address an aptly put question-what is to be achieved to
‘:‘leckeut non-strikers? He relied on the decision of Tiger Wheels Babelegi
(Pty) Ltd Va TSW International v NUMSA and Others® . He implored the
court to draw an analogy to the situation that obtained in Tiger Wheels
and Plastic Convertors Association of SA v AECMSA and Others®. The

“[1987] 3 SA 629 (W).

) [2012] 12 BLLR 1193 (CC).
® 1[999} 1 BLLR 66 (LC).
" [2011] 11 BLLR 1095 {LC).
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material difference to my mind is that of a strike being a right and lockout
arecourse. In Tiger Wheels the court made reference to section 66 (1) to
bring a party who cannot settle a dispute in the fold. The LRA does not
have provisions for a secondary lockout. In Plastic Convertors the issue
was one of material interest in the demands have.. In a lockout situation,
an express demand required more often than not is acceptance of an
offer made. Even if | were to employ parity reasoning as implored by
Myburgh | do not think that one must compare apples with bananas as it

were, | have to compare apples with apples.

[38] It may well be so that in truth, the applicant's members h e a m.ateraal

) interest in the demand, the fact that they chose nm‘to mve'rtly express

that interest should count for something. The” meSSIDn i$ oblivious of

the very purpose of a lockout-to compel_”_l : mpleyees--‘--ta accept an offer.

The primary purpose of a lockout is to
offer. To suggest a flaccid intarpretallon""Df"‘:'the definition will be

dangerous and elevates a lockout tq\so _“ethlng that the legislature did
not intend it to be. e |

[39] On the issue of relief, h' SU m|tted that since the court cannot compel a

company o open its" oors tm the applicant's members, the applicants are

issue ‘fhe‘ _aﬁ' "Iar Iays in section 68(1) (a) (I)(ii). The prayer sought by the

apphcants _‘_Ii..ponsonant with the provisions of the section on any reading

thereof

[40] Sadty much as | am attracted by the submissions at a conceptuatl level, |
am not persuaded that the conduct is one the LRA countenance,

Accordingly | reject the submissions entirely.

[41] Turning to the Putco matter, in addition is a submission that since the
shop stewards advised management that the applicant would be
supporting the strike and actually did so, he sought reliance from the

} Technikon SA judgment-where the count correctly in my view held that a

lockout could be instituted even if the strike is protected. In casu, it
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) appears that the advise of the shop stewards are at odds with the written
position of the applicant. | have already accepted on the facts that the
applicant's members were not on strike. On the strength of that factual
finding, this argument is a non-starter. The last argument raised is that of
common law right to refuse entry to the premises. To my mind if this
court finds that the actions of the respondents are unlawful, the finding |
am making, it does not avail to the applicant to raise a common law right.

Employees have a constitutional right to fair labour practices gptrenched

)
39(2).
[42] Having rejected all the submissions
law why | should not afford the appl
of costs | agree with both counse| Ss .455|on that costs should follow
the results.
Order
[43]
) [44]
[45]

T men‘iﬁers in their employ.

[46] The respondents to pay the costs of the applicant in both matters.

v/

Moshoana, AJ,

Acting Judge of the Labour Court of South Africa
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