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Introduction
[1] lication by the applicant to review and set aside an
rescission ruling) of the third respondent in his
the National Bargaining Council for the Motor Industry
ndent). This application has been brought in terms of Section

145 tion 158(1)(g) of the Labour Relations Act' (“the LRA").

[2 The matter before the first and second respondents concerned a rescission
ijon brought by the applicant as a result of a default award granted against
plicant and in favour of the third respondent. In an award dated 31 March
2011, the second respondent dismissed the applicant’s rescission application. In the
founding affidavit in the applicant’s review application, the applicant contended that

this rescission ruling came to the attention of the applicant for the first time on 18

166 of 1995.



June 2012, and it then promptly filed the review application on 22 June 2012. It is
this rescission ruling by the second respondent that forms the subject matter of the

current review application brought by the applicant.

Background facts

[3] This matter has a rather involved background. It all started when t
sent a letter by the third respondent’s attorneys on 1 Octob [ ing the
applicant that there was an award given against the

compliance with such award. This letter also had att ult award itself

[4] On 8 October 2010, the applicant filed ar

was provi

responde

[5] On 22 010, arbitrator B J van Niekerk of the first respondent found that
the applicant had shown good cause for the granting of rescission and rescinded
default award dated 23 August 2010.°

[6] The arbitration was then again set down for 9 February 2011. The notice of set

% Record of pleadings page 8 para 5.3.

® Record of pleadings page 45.

* Record of documents page 156 and 158.
®>Record of documents page 167 and 179.
® Record of documents page 126



down was dated 22 December 2010 and was once again sent to the applicant at
telefax number 086 616 4711.’

[7] The applicant then again did not appear at the arbitration on 9 February 2011, and

once again, and on 17 February 2011, the third respondent’s attorneys sent a letter

attorneys to the applicant was sent to telefax numbe 6 616)4177 and not the

number 086 616 4711 used by the first respond

[8] On 25 February 2011, the applicant @nce again @pplied for rescission.”® The
applicant specifically recorded in the resciSsion application that its telefax number
was not 086 616 4711 but wa ly 086 616 4177. The applicant contended that

as the wrong telefax num a ever received notice of the set down of

the arbitration for 9 F ary 20 applicant also in detail addressed the issue

of prospects of s

[9] The third de gsed the applicant’s rescission application and filed an
answering n 11 March 2011." The third respondent contended that the
tele umbe 16 4711 was that of the applicant and that her attorneys used
this% er successfully when communicating with the applicant and that

the appl t received documents when her attorneys used this fax number. The

d re8pondent stated that these documents were the arbitration award of August
20

February 2011. This of course is not correct, because as can be seen from what is

, an application for a postponement? and the second arbitration award of

"Record of documents page 214 — 215
® Record of pleadings page 53 — 58

° Record of pleadings page 52

10 Record of documents page 39 — 48
' Record of documents page 57 — 65.



[10]

[11]

The relevant test for review

set out above, the applicant actually received these documents when the third
respondent’s attorneys used telefax number 086 616 4177. The third respondent
also refers to the fact that telefax number 086 616 4711 is on the business card
used by the chairman of the applicant. The third respondent further stated that the

applicant did not explain why notices sent to its representatives were not received.

The applicant further contended that in the default award dated 1@{Felguary 2011,

arbitrator Maree recorded that the set down notice had been telefa ber

p
that the third respondent’s attorney, who was present, did n®t co

result, and
this.

086 616 4711 and that there was proper service on the

The second respondent then gave his rescissjo 31 March 2011, in

terms of which the applicant’s rescission ismissed. This ruling was
not preceded by a hearing. It is this rul e subject matter of these

proceedings.

[12]

tional requirement (in s 33 (1) of the Constitution)

to administrative action that is lawful, reasonable and

SAYTao Ying Metal Industries and Others,* O'Regan J held: [i]tis clear.... that
a commissioner is obliged to apply his or her mind to the issues in a case.
Commissioners who do not do so are not acting lawfully and/or reasonably and their

decisions will constitute a breach of the right to administrative justice.’

!2 Record of documents page 73.
13.(2007) 28 ILJ 2405 (CC).
*|d at para 110.



[13] The Labour Appeal Court had the occasion to fully ventilate the issue again in
Herholdt v Nedbank Ltd.'® In this judgment, the Court concluded:*’

‘Where a commissioner fails to have regard to material facts, this will constitute a
gross irregularity in the conduct of the arbitration proceedings because the

commissioner would have unreasonably failed to perform his or hergmandate and

thereby have prevented the aggrieved party from having its c

determined. Proper consideration of all the relevant and mategi

[14 dgmentinisin any eventin line with what Labour Appeal Court had

in Fidelity Cash Management Service v Commission for Conciliation,
ion and Arbitration and Others*® when specifically interpreting the Sidumo
test. The Court held as follows: ‘[t]o this end a CCMA arbitration award is required to

be reasonable because, if it is not reasonable, it fails to meet the constitutional

1%(2008) 29 ILJ 2461 (CC) at para 134.
162012) 33 ILJ 1789 (LAC)

7 At para 36 and para 39.

18(2008) 29 ILJ 964 (LAC) at para 92.



requirement that an administrative action must be reasonable and, once it is not

reasonable, it can be reviewed and set aside.’

[15] As the Labour Appeal Court in Nedbank referred with approval to the judgment in
Southern Sun Hotel Interests (Pty) Ltd v Commission for Conciliation, Mediation and

Arbitration and Others,* reference is made to the following extr

judgment, where it was held as follows:

‘In summary, s 145 requires that the outcome of CCM

represented by the commissioner's decision)

the commissioner's decisiopdisyliable to side regardless of the result of the

asis of the record of the proceedings, that result is

[16] In Lithotech Man uri e J/A Division of Bidpaper Plus (Pty) Ltd v Statutory

Council, Printing, er and Packaging Industries and Others,?® the Court held:

s sustainable in the light of the record. | must, however, qualify this
statement by pointing out that there may be cases where, although the ultimate
clusion reached by the commissioner or arbitrator is reasonable, the reasoning
adopted by the arbitrator or commissioner is so flawed (even if the ultimate result is
reasonable), that it cannot be concluded that the arbitrator duly exercised his or her
functions as an arbitrator by taking due consideration of matters that are vital to the

dispute. In such circumstances the reviewing court may well be inclined to review

19(2010) 31 ILJ 452 (LC) at para 17.
0 (2010) 31 ILJ 1425 (LC) at para 18.



and set aside the award.’

[17] In specifically dealing with the above principles when it comes to the review of a
rescission ruling, the Court in Martin v Commission for Conciliation, Mediation and

Arbitration and Others?* held as follows:

‘A reasonable decision maker in the present circumstances woul

test - in other words, the test referred to in Northern Training

commissioner fails to consider all the materi ant factors prior to making that

decision.’

[18] The applicant’s application for the revie thesrescission ruling of the second

respondent must therefore be ined on the basis of the principles as set out

above.

[19]

properly applied the principles relating to rescission

ortant to set out exactly what these principles are. The fact is

ie le irregularity.

[20] The basic test for determining a rescission application is found in the judgment of

Superb Meat Supplies CC v Maritz,* where it was held as follows:

21 (2008) 29 ILJ 2254 (LC) at para 25.
%2(2004) 25 1LJ 96 (LAC) at paras 21 and 22.



‘The applicant must give a reasonable explanation of his default; his application must
be made bona fide; he must show that he has a bona fide defence to the plaintiff's
claim. This needs to be shown prima facie only and it is not necessary to deal fully
with the merits of the case or to prove the case. It is sufficient to set out facts which,
if established at the trial, would constitute a good defence. The defence must have

existed at the time of the judgment.

In determining whether or not good cause has been shown, the court is nawide

and flexible discretion in terms of rule 31(3)(b). When dee h words ‘stich as
gined from
attempting an exhaustive definition of their meanin@i bridge or fetter
in any way the wide discretion implied by thesg js. courfls discretion must be
exercised after a proper consideration of all¥
[21] In specifically dealing with the rescissionitest in arhitration proceedings, the Courtin
Shoprite Checkers (Pty) Ltd v Commission onciliation, Mediation and Arbitration

and Others® said the following:

‘It seems to me in 44 of the Act a commissioner is in the same

position as the civil courts when considering an application for

rescission.

ct directs any person applying the Act to interpret its provisions
in suc that it gives effect to the primary objects of the Act and for the

to comply with the Constitution.

sWhere are circumstances which can be envisaged, such as in the present case,
nd which fall outside the circumstances referred to in s 144 of the Act, in such
cases both logic and common sense would dictate that a defaulting party should, as
a matter of justice and fairness be afforded relief. It follows, that if one was to hold
that s 144 of the Act does not allow for the rescission of an arbitration award in
circumstances where good cause is shown and that an applicant who seeks

rescission of an arbitration award was compelled to bring the application within the
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limited circumstances allowed by the wording of the section it could lead to
unfairness and injustice. In my view this would be inconsistent with the spirit and the
primary object of the Act referred to above. Furthermore, | am of the view that to

interpret s 144 of the Act so as to include 'good cause' as a ground for rescission is

to give the Act an interpretation that is in line with the right provided for in s 34 of the

The test for good cause in an application for
consideration of at least two factors. Firstly

secondly, whether the applicant has a prima

[22] In Northern Training Trust v Maake and ©thers,** ourt said:

gepfove that he or she was not wilful in defaulting, that he or she

prospects of being successful with his or her case, should the award

e two requirements of fairness and expedition should be balanced. Where there is
an apparent conflict between the two, fairness should be given precedence lest

injustices are done.’

[23] What the above authorities clearly show is that in the case of the determination of

22007) 28 ILJ 2246 (LAC) at para 29 — 30; 33; 35.
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rescission applications in the CCMA or in bargaining councils, as the case may be,
the arbitrator determining the same must conduct himself or herself in the same
manner as a civil court would in making such determination. This requires a proper
determination of the issue of whether “good cause” exists to rescind a default
award. The determination of “good cause” requires a two tier investigation, the first

being the consideration of the explanation for the default and the sg€ohd being a

arbitrator when making the rescission determin

The issue of the explanation

[24] The first question then is what is requiked fgom an arbitrator in making a

determination of the explan bmitted for the default as the first issue for

udgment of Martin v Commission for
nd Others,” the Court said:

y view, therefore, the ruling made on 30 January was erroneously made. Insofar

s the absence of the applicant on that date is concerned, there is no dispute that the
notice of set down of the arbitration hearing on that date was sent and received. |
have dealt with the applicant's explanation, in her affidavit filed in support of the
application for rescission, for her failure to attend. There was patently no wilful

default on her part...’

24 (2006) 27 1LJ 828 (LC) at paras 28 and 29.
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[25] The judgmentin Ndhlela v Transnet Ltd® is instructive, and the following extract from

the judgment is pertinent:

‘An ingredient of the requirement that good cause be shown is that the element
of wilfulness must be absent. The reasons for an applicant's absence or default

must be set out because they are relevant to the question of whe or not the

default was wilful. Before an applicant can be said to be in i default the

following elements must be shown:

* knowledge that the action is being brought agajnst hima or'er;

® a deliberate refraining from entering an appearatiee pedring, though free to

do so; and

® 3 certain mental attitude towards\the conseguences of default.’

| further regard the follo act from the judgment in Ndhlela as quite

ter Was called at the trial roll and then allocated to Revelas J for hearing, and

hege was no appearance by any representative on behalf of Transnet, no effort was
ade by Mr Ndhlela's attorney to make contact with Transnet's attorney, or to ask
the presiding judge for an opportunity to stand the matter down to make a telephone
call to Mr Mazwai or his counsel. That would have been a simple and quick process

(particularly in the age of the cellphone).”’

% Above n 21 at para 19 and 20.
%6(2004) 25 1LJ 565 (LC) at para 30.
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[26] With regard to the issue of the explanation provided by the applicant in this matter,
the simple explanation of the applicant was that the wrong telefax number was used
in sending the notice of set down to it, and thus it did not receive the same and
consequently was unaware of the arbitration hearing. In my view, there is little doubt

from the record of the proceedings that telefax number 086 616 4711 is not the

telefax number of the applicant. This fact must have the consequghce that any

applicant at telefax number 086 616 4711 and received
guments referred to in the answering affidavit show that
ere actually sentto 086 616 4177. What the evidence in my view

4711, the applicant did not react. In my view, this can only mean that
d ents sent to telefax number 086 616 4711 were not received by the applicant.
It can thus comfortably be concluded that any service on telefax number 082 616
4711 is not service on the applicant and the applicant certainly did not receive such

documents.

*"1d at para 32.
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[27] The difficulty with the award of the second respondent is that he does not deal with
any of the above issues. The second respondent accepts that the telefax number
086 616 4711 was used on 22 December 2010 to notify the applicant of the
arbitration on 9 February 2011, and then simply records that “evidence presented by

the employee” suggested this was indeed a number used by the employer. As |

Insofar as the second respondent concluded that tel
indeed used by the applicant, this conclusion i inable Jand irregular, and

falls to be reviewed and set aside.

[28] The nextissue to consider is the issue ofithe issue of telefax number 086 624 5544.
It appears from the documents on recor this telefax number belongs to the

applicant’s representatives a

, being LWO. The second respondent records

in his award that the applicant.do lain why documents sent to that telefax

address for service of the notice of set down. The only
on the notice of set down itselfis 086 616 4711. Added

NOti nd on the default award does not include telefax number 086 624 5544, and
thus it is irrelevant. In any event, and in bringing its rescission application, the
applicant would not know that it would need to deal with telefax number 086 624
5544, as this number appears nowhere on the set down notice or default award, so
the applicant would not even know it was used. | therefore conclude that the second

respondent’s referral to and reliance on service at telefax number 086 624 5544 is
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misplaced and irregular. In the end, this is still not the telefax number of the

applicant.

[29] In Mega Burger v Commissioner Louw NO and Another,?® the Court dealt with an
explanation that a notice of set down which was ostensibly properly sent but was

never received, as follows:

There was no evidence to the contrary before

the notice of set down.’

ber was not received by the applicant. It should also

d that when this happened before, the applicant immediately

[30] TN South Africa v Van Jaarsveld and Others,? it was held as follows, which in

my view can equally be applied in the current matter:

28(2000) 21 ILJ 1375 (LC) 1377 H - J.
# (2002) 23 ILJ 1597 (LC) at para 4.



[31]

[32]
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‘Rescission applications of this nature require the presiding officer who is responsible
for deciding them to give consideration to whether or not in truth the party who was in
default at the time of a scheduled hearing was unaware of the hearing. If that fact is
established, the explanation for the unawareness must be considered and if the
explanation is reasonable that provides the basis for the rescission of the award

made by default.’

The Court in MTN also dealt with the very issu

litigation proceedings, which is problematic,an llows,*® which once again

in my view can equally be applied in thig/instance

‘It is plain from anyone whggattends t ngs of the Labour Court, that the

enormous growth in the gr of applications for rescission in circumstances

‘It seems to me that a commissioner in considering whether or not a notification of an
arbitration hearing has indeed been received by a respondent, it is necessary to

consider all the facts bearing on that question. Axiomatically, in deciding whether or

%014 at para 13.
%1 (2001) 22 1LJ 1173 (LC) at para 46.
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not a fax transmission was received, proof that the fax was indeed sent creates a
probability in favour of receipt, but does not logically constitute conclusive evidence
of such receipt. A party to proceedings who claims that it did not receive a telefaxed
notification, must be put in a position where it can consider the grounds upon which it
is contended that a notice was furnished to it, and thereupon give an explanation as

to whether or not it was received, could have been received, and any ather germane

into whether or not as a fact the notice did

In my view, the second respondent didignot conduct a fair minded enquiry in the
current matter. Especially as to the issu telgfax number 086 624 5544, the

applicant was never put into on where it could provide an explanation for

this, but yet it formed a ce econd respondent’s reasoning against

the applicant. There i 0 no eviden@e€ of abuse of process by the applicant — after

successful which it would not have been if it was

anation that the applicant was unaware of the hearing

[33]

Ltd& Novak® where the Court held as follows:

‘The principle laid down in Federale Stene and a line of preceding cases including
Topol and Others v L S Group Management Services (Pty) Ltd 1988 (1) SA 639 (W),

%2(2001) 22 1LJ 2015 (LC) at para 12.
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establishes that where a party to an application was genuinely unaware of the date of
set down, the granting of judgment by default would be erroneous and it is not

necessary for the party concerned to have shown or proved good cause.’

[34] A final appropriate reference is to the judgment in Inzuzu It Consulting (Pty) Ltd v

ere it was

% ed the application

Commission for Conciliation, Mediation and Arbitration and Others,33

held as follows:

‘It is quite clear that the commissioner, if he had read and,e®

the notice of set down in respect of tRe rescissipn application had not been sent to

such address.

e that the commissioner either failed to read
, Offailed to give any consideration thereto, prior to

t on the part of the commissioner clearly constitutes a

[35] this matter is simply why would an applicant, who had

to have his matter actually heard by the first respondent and

dictates that the applicant must be given an opportunity to present its case in the

circumstances of this matter, and reference is made to Foschini Group (Pty) Ltd v

% [2010] 12 BLLR 1288 (LC) at 1293.
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Commission for Conciliation, Mediation and Arbitration and Others*®* where it was

held as follows:

‘Where a party at all times intended to defend proceedings and its default is not
wilful, then though the party may formally have received notice of the proceedings,

the granting of an award in that party's absence may constitute an errghsufficient to

justify the rescission of the application. Even if no satisfactory e tion is given

for the party's default, other factors, such as the strength of

case, should be taken into consideration.

relief asked for. An applicant need no

case.’

[36] I conclude that the a

attending at th

explanatio 2d by thie applicant was truthful and on the probabilities it must
be accept applicant did not receive the notice of set down for 9 February
201 e fa at an incorrect address was used by the first respondent in
servin own notice. In the end, it therefore cannot be said that the applicant

was in willful default, and | indeed accept that this was not the case. Finally, fairness

is iistance dictates that the applicant be afforded the opportunity to present its
caseé on the merits of the matter in the first respondent. It is therefore my view that
the award of the second respondent in this respect cannot be sustained, and falls to

be reviewed and set aside.

The issue of prospects of success

% (2002) 23 ILJ 1048 (LC) at paras 20 and 21.
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[37] The second issue to consider in rescission applications is that of prospects of
success. This consideration must be dealt with on an equal footing as the
explanation for the absence. The difficulty that often arises in rescission
proceedings in the CCMA and the bargaining councils is that this consideration is

either completely ignored by arbitrators dealing with the rescission application or is

simply given cursory reference or consideration.®* Such conductfiould clearly

will usu e fatal, where they are present they

are to be weighed togettier relevant factors in determining whether it would

The current matt t, as the second respondent clearly considered
only the issue G planation in isolation, and actually did not determine

prospec

[38] Inco ing thefissue of prospects of success, it is not necessary to make a final

e merits of the case. Itis equally not necessary to determine if the

ase offepis true or not. The merits simply need not be fully ventilated. The proper
is whether the case of the rescission applicant, if ultimately found to be true

and accepted, would constitute a proper case which could lead to such party

% See for example Martin v Commission for Conciliation, Mediation and Arbitration and Others (supra);

Wimpy Game Centre v Commission for Conciliation, Mediation and Arbitration (2008) 29 ILJ 775 (LC) at
ara 7.

®(1994) 15 ILJ 1310 (LAC) at 13111 — 1312A
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succeeding in the merits of the matter. As the Court said in Superb Meat Supplies:>’
‘[t]he applicant... must show that he has a bona fide defence to the plaintiff's claim.
This needs to be shown prima facie only and it is not necessary to deal fully with the
merits of the case or to prove the case. It is sufficient to set out facts which, if

established at the trial, would constitute a good defence.”®

[39] The finding by the second respondent on the issue of prospects @f stgcess is, as

paraphrasing from his award, the following: ‘[i]Jt seems that th loyer ave

[40]

vanced by the applicant in the founding affidavit in the rescission application
that the very issue of the dismissal of the third respondent is in dispute. The
applicant contended that the third respondent was dissatisfied with what she

considered to be unacceptable conduct on the part of her CEO, there was an

%" Above n 22 at 21
% See also Foschini Group (Pty) Ltd v Commission for Conciliation, Mediation and Arbitration and Others
above n 34; Northern Training Trust v Maake and Others above n 24.
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altercation between the third respondent and the CEO, and the third respondent
then verbally told the CEO that she was resigning with immediate effect. When
asked to put this resignation in writing, she refused and left. In her answering
affidavit in the rescission application, the third respondent also refers to an

altercation with her CEO. The third respondent however contends that pursuant to

In my view, the fact that dismissal is in issue &
cases of the parties, there can be no doulst t econd respondent should have
concluded that proper prospects of sucéess had heen shown by the applicant for

rescission to be granted.

[41] | accordingly conclude th nt had indeed satisfied the second
requirement in resci applicati of illustrating prospects of success. The
second respond d & gross and reviewable irregularity in not so
concluding.

Further requirem sues

[42]

[43]

As dy dealt with above, fairness in this matter dictates that the
rescission application of the applicant should have been granted, especially

I

sidering, at the very least, the doubt about the telefax number and the issue that
dismissal is in dispute.
A further issue to consider is whether the applicant’s rescission application was
bona fide. The third respondent certainly does not make out a case in the answering
affidavit to the contrary. It appears from the award of the second respondent that he

appreciated the need to deal with this issue, as the second respondent concludes
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that the evidence suggests a “pattern” on the part of the applicant of not attending
DRC processes. The second respondent makes this determination because of the
fact that the applicant also did not attend the first arbitration hearing. | have several
difficulties with this conclusion of the second respondent. The first is that the

evidence does not show a “pattern” of conduct as suggested by the second

respondent, on the part of the applicant. What the evidence in a hell does

[44] The reliance by the second respondent on fact'that the applicant did not attend

eedings is misplaced. What the second

[45], A furtheg€o n | have in this matter is the absence of a rescission hearing before

the secof@ respondent made his ruling. Whilst | accept that the DRC Rules dictate
first respondent can determine applications in the manner its deems
appropriate, and it thus can be argued a rescission hearing is not required,* my
concern remains that in certain instances, it is simply not appropriate to just deal
with rescission applications on the documents filed. There seems to be a blanket

approach by the CCMA and the bargaining councils to determine all rescission

¥ See Rule 32(9) of the DRC Rules. This rule is identical to the provisions of Rule 31(10) of the CCMA
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applications just on the documents filed, which approach in my view cannot be
correct. In certain instances, fairness and the requirements of the principle of audi
alteram partem dictates that a hearing to determine the issue of rescission must be
convened, no matter what the Rules of the CCMA or bargaining council may provide

as to conducting proceedings in a manner deemed appropriate. Reference is made

to the appellant, since, although it was a party as contemplated by rule

31, it had not given notice of intention to oppose the application (leaving aside

nexure A), the same cannot be said about notice to the third respondent. Had
notice of the intention to hear the condonation application been given to the third
respondent's legal representative, Hawyes, he would surely have had an obligation to
call annexure A to the attention of the CCMA or at least to advise the appellant's

attorneys of the set down of the application. Had that occurred it is unlikely that the

Rules.
%0 (2006) 27 1LJ 953 (LAC) at para 13.
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condonation ruling would have been made in the absence of both parties and the
huge wastage of time and effort which has occurred in this matter would have been

avoided.’

[46] In National Director of Public Prosecutions and Another v Mohamed NO and

Others,* the following was held:

partem principle where it comes to the
terms of either the CCMA or bargaining @guncil Rules. As such, this principle must

still find application.

[47] Of course, there can be no haxd ang\fastrtiles as to when such a hearing should be

convened. This must etermiged Bn a case by case basis, by the arbitrator to

47.1

cipally be reserved for instances where the rescission application is

posed;

47.2 Where the rescission application is opposed, a rescission hearing should be
convened. This situation will leave parties with the view that justice is not only
done, but is actually seen to be done in their presence. There may be

instances however where even an opposed rescission would not necessitate

*1 CCMA Rule 31(1) specifically provides that the Rule 31 process also applies to rescission applications.
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a hearing. An example would be where it is clear from the documents filed
that the default arbitration award was indeed erroneously made, as in such a
case, it is not even necessary to determine the issue of willful default and
prospects of success. Another example would be where the explanation for
the default is not contested, and only the issue of prospects of success is
contested, because of the manner in which the issue of prospeets of success

must be determined;

47.3 There have been several instances where arbijifat determined

unopposed rescission applications unfavouralgly, based o arbitrator’'s

arbitrator’'s own contradiction of statemg ; pplicant’s founding

adopts his own negative

hearing with these issué

address the arbitratoryon t

[48] Inthe current ma viewthat this is certainly an opposed rescission that

deserved a rescis aring. Added to this, the second respondent in this

A fihal issue to consider in favour of the applicant is the fact that the applicant
immediately when it received both default awards in this matter acted promptly and

immediately in seeking and applying for rescission. In this respect, it is apposite to

22003 (4) SA 1 (CC) at para 37.



27

refer to the following extract from the judgment in Theron NO v United Democratic

Front and Others,43 where it was held as follows:

‘In my view the Court will normally exercise that discretion in favour of an applicant
where... he was, through no fault of his own, not afforded an opportunity to oppose

the order granted against him, and when, on ascertaining that an ogder has been

granted in his absence, he takes expeditious steps to have the rectified.’

Conclusion

[50] Based on all of the above, it is my view that the r

stand. | conclude that the applicant had in fact acceptable explanation
guccess. | also accept that
the applicant’s conduct was bona fide. ®inally, it)is in the interest of justice and
fairness that the applicant be gi

of this matter.

[51] With the rescission awar@yof the second respondent being reviewed and set aside,

a e view that it would be inappropriate to remit the

pack to the first respondent for consideration. This Court
ion to determine the rescission application,** and in my

t information and evidence before me to do so. Reference is

The LAC and this court have held that they should correct a decision rather than
refer it back to the CCMA for a hearing de novo in the following circumstances: (i)
where the end result is a foregone conclusion and it would merely be a waste of time

to order the CCMA to reconsider the matter; (ii) where a further delay would cause

31984 (2) 532 (C) at 536G.
* See Cash Paymaster Services (Pty) Ltd v Mogwe and Others (1999) 20 ILJ 610 (LC); Martin v Commission
for Conciliation, Mediation and Arbitration and Others (supra) at para 28 and 29.
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unjustified prejudice to the parties; (iii) where the CCMA has exhibited such bias or
incompetence that it would be unfair to require the applicant to submit to the same
jurisdiction again; or (iv) where the court is in as good a position as the CCMA to
make the decision itself. In this matter, the factors listed under (i), (ii) and (iv) are
present. In these circumstances, it is appropriate to grant a substituted order in terms
of which the applicant's rescission application is granted.’

Based on these principles and the evidence in this matter, | intend to substitute the

rescission award of the second respondent with a determin tthe applicant’s

application for rescission is granted.

[52] This then only leaves the issue of costs. The thirg t only belatedly sought

to engage the applicant in the matter, and in the even oppose the matter.

the first respondent, is still to come, | do believg a costs order is appropriate. In

the interests of fairness in this in e, lint make no order as to costs, save

for the order | have already nuary 2013 where the third respondent was

ordered to pay the wasted costs,occasioned by the postponement on that day.

Order

[53] Inthe pref e following order:

53.1

0 ed 31 March 2011 is reviewed and set aside.

e rescission ruling of the second respondent under case number MIPT
9610 dated 31 March 2011 is substituted with a ruling that the applicant’s
application for the rescission of the default arbitration award of arbitrator E

Maree dated 10 February 2011 is granted and such award is rescinded.

“%(2010) 31 I1LJ 1167 (LC) at para 12.
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53.3 The second respondent is directed to set the arbitration proceedings down

for hearing on the merits thereof.

53.4 There is no order as to costs, save for the order pertaining to wasted costs

against the third respondent granted on 8 January 2013.

( ) Snyman, AJ

Acting Judge of the Labour Court
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