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GUSH, J:

[1] This matter involves an application by the applicants to to review and set

aside the award of the second respondent?, following arbitration of a

dispute referred by third respondent to the 1% res egarding the
third respondent’s alleged dismissal. At the aritr

required to decide:

a. Which one of the two app the ‘third respondent’s
employer;
b. Whether the third respon t was d sed;

c. If so whether nissal bstantively and procedurally

fair; and

salary.

[3] At the arbitration the applicants denied that the 3™ respondent had been

! The original award by the 2™ respondent was apparently vague and had been varied by the 2™

respondent. The award as varied is the subject of the review.



dismissed.

[4] The third respondent was employed by the second applicant and had been
seconded to the first applicant. During the course of his employment, he
became involved in an altercation with a Mr Bryant, who was a Director of
both first and second applicants. According to the 3" respondent, the

altercation culminated in Mr Bryant dismissing the 3" pondent. The

who in turn

[5] i esented by

nt commenced by

he had been dismissed

[6]

es he had asked for, he could dismiss me on those grounds because |
was a General Manager, | was a senior man in the operation. So | said, ‘In
that case, | will also seek legal advice’. And he said, ‘Oh, so you want to
make it legal? In that case, you no longer have a job. | am sorry it has
come to this’.

[7] Despite Mr Bryant being present at the arbitration, the only evidence



adduced by the applicants in response to the evidence of the third
respondent regarding his dismissal was that of a Mr Smit who was unable
to take the issue of the 3™ respondent’s dismissal by Mr Bryant any
further.

[8] It appears from the record of the arbitration that the applicant’'s case was

simply based on a denial that Bryant had dismissed thehird respondent.

[9] Unsurprisingl
at the %

h ana % e evidence concluded in his award:
at it was common cause that the third respondent was

ployed by the second applicant;
. Secondly that he had reported to Bryant, who was a Director of
both companies;

c. Thirdly that he was satisfied on the evidence regarding Bryant's
“utterances and written communications” that it had been proved

that the third respondent had been dismissed; and



d. Finally that the 3 respondent was entitled to compensation which
he awarded.
[10] The 2" respondent in the award states:

In my view the second [applicant’s] attorney was unable to discredit the [3"
respondent during cross-examination, and the evidence of the 3"

respondent on whether or not he was dismissed nds alone and

uncontradicted by any other evidence. My finding efore, that the
applicant has succeeded in proving on a balange ) ies that he
was dismissed as required by section 192(1) o

[11] Somewhat startlingly the applicants led ng. evi ce regarrding the fairness

of the dismissal should the 2" responde

second responde ; the dismissal was fair “in that it

appeared t ally agreed to terminate the employment

relati
[12] In view application the order sought was for an order
application” be set aside on the grounds inter alia that
espite.no evidence to the contrary having been led, the 2" respondent
sh ve found that Briant had set about terminating the secondment
only.
[13] The applicants subsequently filed an amended notice of motion in which the
applicants now sought an order reviewing setting aside and substituting

the 2" respondent's award. For reasons which were unexplained, the

amended notice of motion is immediately followed in the indexed



pleadings by an affidavit by the applicants in support of an application to
stay a writ of execution.

[14] It is appropriate at this stage to comment on the manner in which the
pleadings in the applicants’ application were prepared, indexed and

paginated. One indexed and paginated bundle was filed that included all

making up at least 25% of the papers.

[15] Most surprisingly, however was the fact tha

[16] What was no

the grounds that the procedure adopted by the second
respondent constituted a gross irregularity. This argument was premised
on the misconception that the determination of the issue pertaining to
whether or not the third respondent had been dismissed was a preliminary
issue relating to the jurisdiction of the first respondent to hear the matter.
The applicants contended that accordingly the procedure adopted by the

second respondent should be found to be reviewable and the award set



aside.

[18] This argument was raised by the applicants’ despite the fact that section
192 of the Labour Relations Act specifically records that the onus is on the
employee in a dispute regarding an alleged unfair dismissal to establish
firstly that he was dismissed. This has nothing whatsoever to do with

jurisdiction but is a fact to proved by an applicant in dis ging the onus.

Once an applicant has established that he was dismissed employer is

[19]

to work for the second applicant, in
f employment, the conclusion reached

he had been dismissed is reasonable and

the respondent’s conclusion that the 3™ respondent was unfairly

dismissed is also reasonable, justifiable and therefor not reviewable.

[11] The record of the arbitration and second respondent’s award
demonstrates not only that the second respondent took into account all the

evidence adduced, but that his analysis of the evidence and the



conclusions he drew in coming to his award eminently satisfy the test
formulated by the Constitutional Court in the Sidumo matter, and the many

decisions that have followed.

[12] The second respondent’s award is eminently a decision to which a
reasonable decision maker would come based on the evidence placed

before him.

[13] At the conclusion of the argument, the applicant

should the Court dismiss the application a
for costs against the applicant, such of

against the second applicant onl

[14] reasons set out above, | am not

econd respondent is reviewable, and

plication falls to be dismissed. As far as

e following order:

irst and second applicants’ application is dismissed.

b. The second applicant is ordered to pay the third respondent’s costs.

D H Gush



Judge
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