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Summary: eview — dismissal for taking unauthorized leave in excess

Fourth Respondent

of 5 days - provision in Code for dismissal in abse ntia after 5 days not
unfair provided procedure exists to allow employee to justify absence on
return to work — irregularity in focusing on intent ion to desert rather than
issue of justification for absence in determining s ubstantive fairness —
irregularity in finding the absence justified or re asonable on the evidence

— award reviewed and set aside.



JUDGMENT
MARCUS AJ
Introduction
[1] This is an application in terms of section 145 ( 2) e Labour

Relations Act 1995 to review and set aside t ed ctober

2010 issued by the Second Responden spices of First
Respondent under case reference ding that Fourth
Respondent 's dismissal by th r a fair and valid
reason and ordering the Applic he Fourth Respondent

on the same benefits as app t date of dismissal.

Background

[2]

[3]

employee”) was employed by the Applicant
08 as an operator prior to the latter

by letter on 14 April 2010 on grounds of

ril 2010 until 14 April 2010 without advising her employer of
her ded absence over this period or obtaining prior permission from
her employer. On 7 April 2010, the first day of absence, the employee

sent her supervisor an sms stating that she was “still in Joburg from

Mafikeng due to personal problems with (her boyfriend).l thought | was
going to arrive early.” It seems her supervisor understood the sms to
mean the employee would arrive at work later that day (7 April 2010)
whereas the employee avers that she intended to convey she was on
route to Mafikeng and might be back later that day (7 April 2010) or at



[4]

latest the following day. However the employee did not return to work
until 14 April 2010. She had no further communications with her
supervisor to inform him she would be away from work after 7 April
2010 or for this extended period.

On 12 April 2010 ( the sixth day of absence), the employee was
contacted by an official from human resources department and
reminded of the Applicant ‘s policy and procedure applicable on
desertion, namely, that unauthorised unexplained absénce exceeding

terminated on grounds of deemed
2010. In terms of the Code, un
is also listed as a serious offence for

dismissed.
Reasons for absence from 7 i til 14 April 2010
[5] The explan tendered by the employee was that

ngoing problems in her relationship with
009, leading to her experiencing emotional
ental pressures” which led to her being booked off

by doctors. On 6 April 2010, the day before she was

to resolve her problems was for the employee to be trained as a
sangoma. Without obtaining prior permission from her employer, the
employee met with Mahlakoane in Mafikeng on 7 April 2010 to undergo
such training, after sending aforementioned sms to her supervisor.
Whilst she had believed the “initiation process” would be completed on
7 April, enabling her to return to work that day or at latest the following
day, the employee claims she was informed by Mahlakoane that her
initiation would take eight continuous days to complete, an averment at



odds with the note from Mahlakoane submitted by the employee upon
her return to work on 14 April 2010, stating that she performed the
initiation from 12-14 April 2010.

Leaving aside for the present this apparent contradiction in their
versions, employee avers that she “tried to call (her supervisor) and
hear whether he would allow me to spend the days up to the 13™ but he
did not answer the call”. Having failed to get in touch with her employer

to obtain authorisation to take off time to complete the_initiation course,

the employee decided to take the leave anywa ulting in her
extended period of uncommunicated and unaut ce which,
after the fifth continuous day, entitled the applicant, code,
to terminate her services on grounds of ed desertion as it did on

14 April 2010.

hese circumstances at

The employer 's code provides
the end of the fifth day of absen nothing unfair in such a
procedure, which see repre rational response by an

unexplained unauthorised absence
ployer provides the employee with a

unauthorised absence should she return

app sued which resulted in the Applicant confirming her dismissal.
Second Respondent (the Commissioner) concluded the dismissal was
not effected for a fair and valid reason and was substantively unfair,
resulting in his award of re employment which is challenged by the

Applicant as being subject to review on various grounds.



Basis of Second Respondent s conclusion of substantive unfairness

[6]

Whilst | agree with the submission by applicant's counsel that the
Commissioner's conclusion of substantive unfairness was not motivated
by any satisfactory or coherent reasons for such conclusion and was not
preceded by any process of reasoning as might evidence that the
Commissioner had properly considered and applied his mind in
determining this issue, it would appear that his conclusion of substantive

unfairness rests on two findings, the first being his finding that there is

no evidence to show that the employee ever inte ot to resume

conduct of the arbitration in ter
as findings which no reasonabl
the evidence before him

properly consider and apply himself to the true issue before him in
regard to the question of substantive fairness, namely, whether the
employee had furnished sufficient and reasonable justification for her
extended absence beyond 7 April 2010 (it was clear she would not have
been dismissed had she returned to work that day or even the following
day as she had indicated in her sms to be her intention). In my view, it
was not required in the determination of substantive fairness for the

Commissioner to rule on the existence or otherwise of an intention to



[8]

[9]

desert, inasmuch as, when an enquiry into the justification for her
unauthorised absence was held upon the employee’s return to work,
the existence of such intention was no longer significant or of particular
relevance to the issue inasmuch as the employee had now returned to
work. At this stage, the issue of substantive fairness translated chiefly
into an enquiry into the justification for her extended unauthorized
absence. This was the substantive issue to which the Commissioner
was primarily required to apply himself in determining the issue of

substantive fairness at the Arbitration.

In my view, the Commissioner's approach in f on whether the

employee intended to desert was flawed a e emphasis
placed by him on this issue in the determinati ntive fairness,
amounted to a gross irregularity wit F [ section 145 (2)
which prevented the applican ‘ e fully and fairly
determined. This serves to rend * reviewable in terms of
section 145 (1). See (South Hotel Interests (Pty) Ltd v CCMA
and Others (2009) 1 2 11 Herholdt v Nedbank Ltd.*

her boyfriend’.

is finding as one not supported by the facts or

the Commissioner and hence not one that a

| agree. On a proper analysis of the facts, the employee’s absence was
not in direct consequence of her “poor interpersonal relationship with
her boyfriend”. On her own version, these problems had existed since
2009 and her supervisor was allegedly aware of them. This
distinguishes her situation from the circumstances giving rise to the LAC

's finding in the recent case of Kiewits Kroon Country Estate (Pty) Ltd v

12012 33 1LJ 1789 (LAC), at 1801 ,para 39.



Mmoledi and Others (2012)11 BLLR 1099 (LAC). In the present case,
the notes from the sangoma submitted by the employee in support of
her absence, do not suggest her mental or emotional condition at the
time made it necessary or compelling for the employee to undertake the
sangoma’s initiation at the time that she did, between 7 and 14 April
2010, without prior authorisation from her employer; that there was any
need or urgency for her to undertake the initiation at that point in time,
particularly considering that the employee’s problems which the course

initiation over eight days as advised k

sangoma submitted by the employee o
2010 states that the employee w erfor e ritual initiation for her

ancestors from 12-14 0.A subsequent note stated that

he had examined the 7 April 2010. Neither note suggests
the employee’s m | condition prevented her reporting for

r mental or physical health would be

adversely..a ing so, as was the case in Kiewits. This
places cts in a quite different category from the
ci ta Q evailing in Kiewits where the sangoma had given
evid the employee s enquiry that the employee was very ill

ser isfortune if she would have ignored the ancestors’ calling and
continued to work.”. The Court there accepted the employee ‘s claim
that she had received a call from the ancestors that she believed she

was bound to obey on pain of death.

[10] In the present case, neither the employee or sangoma placed any
evidence before the internal enquiry suggesting any adverse or harmful
consequence to the employee would result from her not attending or

continuing with the initiation course on 7 April 2010, or that her condition



[11]

called for her immediate participation in that course. The evidence
before the Commissioner does not suggest her absence on the days in
question was the direct or immediate consequence of her emotional
problems or relationship with her boyfriend as found by the
Commissioner. On her own papers, these problems had been ongoing
since the previous year. Employee, on her own papers, elected to stay
away from 7 April 2010 in order to complete the initiation course at her
own convenience and that of the sangoma, without regard to the

convenience of her employer. She acknowledges she'elected to do so

ggest her physical or

initiation ceremony for

ng with the sangoma on 7

ritual practice for initiation from 12-14 April 2010.

I must therefore concur with applicant’'s submission that the evidence
before the Commissioner does not suggest the employee's
unauthorised absence was involuntary or due to circumstances beyond
her control. Her absence was at best for the employee the result of her
voluntary decision, without authorization, to take off the eight days she

claims she was advised by the sangoma were required for the initiation



[1

process, an averment itself at odds with the sangoma "s note proffered
by the employee in justification for her extended absence, in which the
employee is stated to have performed her ritual practice from 12-14
April 2010.

Even were this contradiction in her explanation to be overlooked and
one were to accept her explanation that she took the time off to perform
the initiation, the employee does not suggest in her papers that her
condition required her engagement in the process

and hear whether he would allow m

13", [my underlining], but he di . Having properly

attempted to contact her emplo 2d authorisation to take

the leave required to p

her proper course work and seek the required

authorisation. H would have avoided her dismissal.
she elected to remain in Mafikeng to

tion without obtaining the employer s

ablished reasonable justification for her unauthorised absence from 7
Apr until 14 April 2010, which is a dismissible offence in terms of
the Code. For the reasons stated, | agree with the applicant that the
Commissioner’s conclusion that the dismissal was not for a fair or valid
reason was not one that a reasonable Commissioner could have arrived
at, which renders it liable to be set aside on review in terms of the
Sidumo test. | am further of the view that in concluding the dismissal to
be substantively unfair, the Commissioner misconceived the issues and

committed a gross irregularity by focusing on the question of whether



10

intention to desert had been established when this issue had been
overtaken by the employee ‘s subsequent return to work and her
attempt to justify her unauthorised absence by her decision to stay away
in order to perform the initiation. A further gross irregularity arose from
the Commissioner’s failure to properly consider and address the real
issues pertaining to substantive fairness, pertinently the question as to
whether the employee had justified her unauthorised absence or
proffered an acceptable explanation therefore, rather than whether she

the absence of reasons given by the Co

the inevitable inference is that he ha

e Court stated that a ‘proper consideration of all the

d material facts and issues is indispensable to a reasonable

decis and if a decision maker fails to take account of a relevant
factor... the resulting decision will not be reasonable in a dialectic
sense. Likewise where a commissioner does not apply his or her mind
to the issues in a case, the decision will not be reasonable’.® The Court
stated it to be sufficient to warrant a review on this ground ‘that the

Commissioner has failed to apply his mind to certain of the material

%2 Heroldt at 1801 H.
® Heroldt 1800 F-H.
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facts or issues before him, with such having potential for prejudice and

the possibility that the result may have been different.

[13] In conclusion, I find the commissioner, in concluding the dismissal to be
substantively unfair, has ignored or discounted relevant evidence, has
taken into account irrelevant evidence, and has failed to properly apply
his mind to material issues and as a consequence has committed gross
irregularities in the conduct of the arbitration which have precluded the

Applicant from having its case fully and fairly determined. The decision

was in my view also one that a reasonable Com er could not
liable to be set aside in terms of section 145 ight of this
conclusion, there is no need for me to
grounds of review raised by the appl d not to make a

costs order. | make the followin e

[14] Itis ordered that;

1 The award tober 2010 issued by the Second
Responde nde s of First Respondent under case

92 is reviewed and set aside.

erred back to the First Respondent to conduct an
0 before a Commissioner other than the Second

re is no order as to costs

Marcus Al

Acting Judge of the Labour Court

* Heroldt at 1802 A-C.
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