REPUBLIC OF SOUTH AFRICA
Not reportable
IN THE LABOUR COURT OF SOUTH AFRICA, JOHANNESB

JUDGMENT

a 1968/2010

In the matter between:

G4S SECURITY SERVICES SA (PTY) LTD Qﬁpplicant

and ( )

COMMISSIONER KATLHOLO W First Respondent

COMMISSION FOR CONCII4ATIO

MEDIATION AND AR Second Respondent
SATAWU ’ Third Respondent
Heard: 24 Fe s@ 2012

Delivered: October 2012

Summary: view application — Employee dismissed in his absence —

company /rule on absenteeism and interpretation ther eof — dismissal

substantively and procedurally unfair.

JUDGMENT

CELE J



Introduction

[1] The arbitration award dated 7 July 2010 issued by the first respondent in this
matter is the subject of this review application in terms of section 145 (2) of
the Act'. The application was opposed by the third respondent, a union acting

on behalf of its member, Mr Mbombo, who was an employee of the applicant.

Factual Background

[2] Mr Mbombo commenced his employment with the applicant, a“ri security
industry, on 22 December 2006 as a security guard. In_Decen , the

company, was Mr Samson Ximba. Mr Joel K thér Customer

Service Manager in charge of an area differg t of Mr Mbombo. On

recognise, stating therefore that no medical certificates purportedly issued by

such doctors would be ac and nised by the company. That
document bore no endorsegm company’s human resources (HR).
[3] On 20 December 2 r Mb worked a day shift and was to change to

a night shift on 2 9 but he failed to report for duty. He reported

to the control ope f the company, who on that day was Mr Robert
unwell. Mr Mkhwanazi made an occurrence book

eport with reference number 370. Mr Mbombo only returned

[4 idence of the company is that when the company noticed that Mr
0 was not reporting for duty from 22 December 2009, for more than

three shifts, he was marked absent without leave and was subsequently
removed from the company system as his whereabouts was unknown. The
company decided to charge him with misconduct of being absent from duty
without leave or permission. To that end, two telegrams were issued by the

company to Mr Mbombo. The first was to inform him that a disciplinary

! The Labour Relations Act Number 66 of 1995.



[5]

[6]

[7]

enquiry was to be held against him on 06 January 2010. The second was to
inform him of his dismissal as the outcome of that hearing which took place in

his absence. He maintained that he never received the two telegrams.

According to the company’s policy, an employee who is off sick should
telephone or communicate with the company to report the number of days he

or she is booked off sick. The position taken by the company was that Mr

sick note must be submitted. (sic)

Mr Pupuma: Can you explain to the co what you mean by saying

he must report after returning fromghe

Mr Ximba: If an officer visited the ‘dector, s booked off sick, he needs to

telephonically inform th any of wi he has been booked off and make

arrangements that the si st.be submitted.

Mr Pupuma: Di applicant comply with that?

Mr Ximba

8 DA differs on what happened on 22 January 2010 when

d for duty. According to the company’s only withess Mr

dismissal was confirmed.

According to Mr Mbombo, he telephoned Mr Ximba on three occasions to
report that he was unable to report for work. Mr Ximba told him not to produce
medical certificates from a ‘Sangoma’ on his return to work. In the last of the
occasions, Mr Ximba told him that he had a firearm receipt from the police
and that when Mr Mbombo returned to work, he was to report to him for it. He
was confused about the exact dates when he telephoned Mr Ximba. He said



that while he was away from work he never received any telegrams sent to
him by the company. He explained that the address used in the telegrams
was wrong because of an incorrect spelling of the street name and an

incorrect postal code of 1401 was used instead of 1400.

[8] He said that on his return to work, he gave Mr Ximba the medical reports to

account for his absence. Mr Ximba said he was to investigate the medical

and spoke to the doctor. After that telephone call he told Mr

the mean time, he was to go home and return on the

A written letter of dismissal was subsequently dgiven to him by Mr Pupuma the
HR officer of the company. H ed a | so as to inform the company

was confirmed. He then referred an unfair

[9] i nderstanding he had of the company rule on

erpreter: The procedure is for the employee to call the controller, you must
call the controller, the controller will inform the manager and then the

manager is to organise a spare of someone to replace you.’

Chief findings of the first respondent

[10] The first respondent made various chief findings in his arbitration award from

paragraph 41 to 52 which for purposes of this application included:



‘[42] The applicant's understanding of the application of the rule on
absenteeism is that he was expected to notify the respondent on his inability
to report for duty beforehand and, if booked off on sick leave, he was
expected to provide copies of his medical certificate/s to the respondent upon
his return from sick leave. The respondent’s understanding on the other hand,

concurred with the applicant’s understanding but extended the application of

the rule to include the expectation that the employee would communicate any

[44] |find that, unless an empl

as a consequence of which his

responsibilities
employer’s hi
fore the proceedings to suggest that he wielded

ad, the applicant’s testimony that, after he complied with

ave..Despite the applicant’'s meddled testimony that he phoned Mr Ximba
ree separate occasions during his sick leave, I find that he was not even
under an obligation to prove the existence of these alleged phone calls as the
respondent, in its own turn, failed to prove that the rule on absenteeism

imposed a duty on the applicant to make the phone calls.’

Grounds for review

[11] In support of the review application, the applicant outlined the grounds for

review in the founding and supplementary affidavits as:



‘The award of the first respondent is unreasonable, irrational and one which a
reasonable commissioner could not have arrived at. The first respondent

failed to apply his mind entirely to the following considerations:

1.1 The address that the applicant had on file was the address that the
third respondent had furnished to it. When it was apparent that the third
respondent was not reporting for duty and not notifying his manager of his
absence, it stood to reason, that the applicant had to take steps to summon

him to attend a disciplinary enquiry. At all material times, the

in good faith;

1.2. When the third respondent did not attend hi

2.

point of view, itis i ive:] applicant to expect employees at all times
will be unable to attend to their duties. It is
fficient for an employee to contact the employer

his absence. In the present matter, the third

For an employee, the rule is not difficult to comply with. The third
espondent was well enough to visit his doctor and accordingly, he would
have been well enough to make contact with the control room. The third
respondent was aware that his conduct was indefensible and that is why, at
the arbitration proceedings, he was constrained to present false evidence. In
this regard, he attempted to suggest that he had made contact with Ximba. To
reiterate, it would have been the easiest thing in the world for him to have

contacted the control room.



4, The falsity of his subsequent evidence is borne out by the grounds of
appeal that he furnished after his dismissal. If he had made contact with
Ximba during his absence, he would have alluded to this vitally important fact
in his written statement setting out his grounds of appeal. That would have
been an important fact to present in mitigation. The third respondent knew
that the procedure was to contact the control officer to inform him about his

absence. He also knew that it was imperative that he obtain an OB number.

5 On the first day of his absence, he followed the prfocedure and

obtained the relevant OB number. Thereafter, he deci reasons
peculiarly within his own knowledge to ignore the

leave his employer in the lurch.

6. Taken to its logical conclusion, the re ing of t respondent is

absurd, especially if viewed in a nor mmercial context.

According to the first respondent,s irres of how many times an

employee visits his doctor and ifrespective ow many times his doctor

about blem. The rule of the applicant

applicant on a daily basis about the number of

be put into effect in order not to prejudice the
f sites and premises are not properly guarded, it
the applicant may face civil claims from its clients. In the

iS not an uncommaon occurrence.

25 and nonchalant attitude, reinstatement was wholly impracticable

and unreasonable.

The commissioner failed to mention that in addition to the rule on
absenteeism the Third respondent was aware of an existence of rule relating

to the medical certificates to be furnished to the Applicant upon illness.

9. The Commissioner further erred by indicating that he rejected any
suggestion by Mr Lucas Pupuma that the Applicant did not recognise the third

Respondent’s illness even though such suggestion was not made by him.’



Grounds in opposition to the review application

[12]

In essence, it was denied that the first respondent’s award was unreasonable.
In respect of the telegram, the submission was that a wrong address was
used and Mr Ximba was challenged to produce the file with the address used
but he did not meet the challenge. It was denied that the first respondent
misconstrued the rule governing the granting of sick leave. It was denied that
Mr Mbombo presented falsified evidence. It was submitted the first
respondent properly held that the dismissal of Mr Mbombo was unfair and that

he was entitled to reinstatement.

Evaluation

[13]

The applicant’s submission is essentially tha of the first respondent

iS unreasonable, irrational and one whi ple commissioner could

the de of the first respondent may be

said to be one that a redso cision-maker could have reached, see

Sidumo and Another v g Platinum Mines Ltd and Others.?

Paragraph 109 o mo decision is informative in matters such as the

phableness, as explained by Professor Hoexter, does
distinction between review and appeal. The Labour Court in
e awards of commissioners inevitably deals with the merits of the
his does tend to blur the distinction appeal and review. She points
hat it does so in the limited sense that it necessarily entails scrutiny of the
merits of administrative decisions. She states that the danger lies, not in
careful scrutiny but in “judicial overzealousness in setting aside administrative
decisions that do not coincide with the judge’s own opinion. This Court in Bato
Star recognised that danger. A judge’s task is to ensure that the decisions
taken by administrative agencies fall with the bounds of reasonableness as

required by the Constitution’

22007] 12 BLLR 1097 (CC).



[14] The merits of this matter will be dealt with but only to a limited sense. It will
necessarily entail scrutiny of the merits of an administrative decision taken by
the first respondent. As a starting point, it is important to point out that it falls
within the prerogative of an employer to set disciplinary rules and standards
within its operational requirements and to punish any material deviation there

from. In exercising necessary discipline, the employer has to act with fairness.

[15] In accepting that the applicant dismissed Mr Mbombo, t applicant
simultaneously accepted that it had to show that there existed @ falyreason on

the basis of which it acted fairly to carry out the dismissal®

Procedural fairness

[16] The dismissal of Mr Mbombo was carried o nce, The explanation

by Mr Ximba was that a telegram was ,issu and that he failed to

accepted. usage of an incorrect postal code lends credence to Mr

Mbombas version and it is probable that he did not receive the two telegrams.

[17] Therapplicant expects its employees to use telephone to report if they are
sick. In the same vein the applicant could have telephoned Mr Mbombo to
confirm that he received the telegrams. It was foreseeable that holding a
disciplinary hearing in his absence could lead to him dismissal. Where it is

reasonable and fair to do so, a dismissal has to be avoided.

% See section 192 (2) of the Act.
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[18] The appeal system of the applicant could not cure a right of Mr Mbombo to be
heard. The appeal involved the consideration of written submission to the
exclusion of viva voce evidence which has the advantage of cross-
examination. Mr Mbombo was not even present when the appeal was
considered. He was merely told of the outcome thereof. It was accordingly
reasonable of the first respondent to hold that his dismissal was procedurally

unfair. The ground of review attacking this finding must therefore fail.

Substantive fairness

[19] The evidence of the applicant on the rule governing th

inability to his or her

instances the employer

might have to rearrange its business w reliance was placed on the absent
employee.

[20] Mr Ximba’'s evidence gvas n [ d when he said that once an employee
has been to a do been booked off for some period, such

information is ta

submissio eamedical certificate have to be made. All that Mr Mbombo
said in th as that the employee has to call the controller who would
thengipform t nager who in turn would organise a spare of someone to
repla sent employee. Nowhere in his evidence did he testify as to

when  the, medical certificate was to be handed in to the company. The

isputed evidence of Mr Ximba ought then to have prevailed, even in the
absence of documentary evidence. The findings of the first respondent made
in paragraphs 42 and 43 of the award are accordingly contrary to the
evidence led by the parties and constitute a misdirection on his part.

[21] In this case, Mr Mbombo telephoned the control room on 21 December 2009
and an OB entry number 370 was made. He said that on 22 December 2009

he consulted Dr Victor who booked him off. It does not appear anywhere in



[22]

11

his evidence that he disclosed to the company how long he would be absent

for.

According to the medical report filed he well knew that he had been booked
off from 21/12/2009 up to and including 23/12/2009. He did not make
arrangements to submit his medical certificate while he was on sick leave. He
said that he again visited Dr Victor on 26/12/2009 and was booked off up to

this time

he again telephoned Mr Ximba and reported bej was never

retained the medical certificates with him. The : close the period of
his absence casts doubt that he even telep r Ximba at all. Had he
telephoned, it would come naturallysfrom NMr Ximba to tell him of the
disciplinary hearing already or in s against him on 06 January

2010 and possibly of the depending on what time of the day he

would have phoned.

to gommunicate the necessary information about

h thereof to the applicant, in terms of the company

Mbombo was not even under an obligation to prove the existence of the
alleged telephone calls as the applicant, in its own turn, failed to prove that
the rule on absenteeism imposed a duty on Mr Mbombo to make the phone

calls®.

* See paragraph 44 of the award.
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[24] The finding of the first respondent in this regard is at odds with undisputed
evidence led on the company rule on absenteeism. It also stands in sharp
contrast to the duty of an employee to tender his or her services and to report
the inability to do so. Mr Mbombo was clearly proved by the applicant to have
breached its rule on absenteeism and was therefore guilty of the misconduct
charged. The contrary finding by the first respondent was consequently
unreasonable, as having been preceded by an incorrect assessment of
evidence. This finding makes it unnecessary to pronounce on validity or

otherwise of the medical certificates submitted by Mr Mbombo.

[25] The applicant proved that the sanction for the misc ion was a
dismissal. Mr Mbombo challenged the fairness i n the basis

that his erstwhile colleague, Mr Josiah Rad e C guard, was

guilty of absenteeism for three or more con s but was given a
final written warning®. Mr Pupuma w| he applicant attempted
but failed to distinguish the case of adebe from that of Mr Mbombo. He

guestioned Mr Mbombo abou outco he hearing for Mr Radebe, an

issue that was clear. He ound guilty and was sentenced to a final

written warning.

[26]

0 06 January 2010.

[27] In accordance with the parity principle, Mr Mbombo ought to have been given
a final written warning. His dismissal was consequently substantively unfair. A
period longer than two years has elapsed since his dismissal. The first

applicant ordered the applicant to reinstate Mr Mbombo retrospectively with

®> See pages 140 to 141 of the pleadings.
® See pages 78 to 80 of the transcript, in the pleading bundle.



[28]

[29]
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no loss of earnings, from the date of his dismissal. It has now been found that
he was guilty of breaching the company rule. | understand the requisite of the
justice of this case to still require that re-instatement, albeit of a limited nature,
be ordered in this matter. Mr Mbombo approached the arbitration hearing with
the assumption that he was not guilty. He had no chance to show any
remorse. Nor can it reasonably be said that the employment relationship has
irretrievably broken down. The law and fairness of a costs order has now
been considered.

The dismissal of Mr Mbombo was procedurally and subst y unfa
The following order will then be issued:

1. The applicant is to re-instate Mr Lindil€ 0 refrospectively from

the date of one year after the date o issal, that is, with effect

from 06 January 2011, with ho loss efits that should have

accrued to him. His earnings on 06 January 2010 shall constitute

the basis for calculatio

2. The applicant is to him, t ack pay within 40 days from the date

of this order.

3. NoO costs'© ade.

¥

Cele J

Judge of the Labour Court.
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