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Introduction

[1] This is an application for the review of an award of the second respondent, a

commissioner of the Commission for Conciliation, Mediation and Arbitration



[2]

[3]

(“the CCMA”), the first respondent.

In his award, the second respondent found the dismissal of the third
respondent by the applicant to be unfair and ordered the applicant to pay
compensation equivalent to eight months’ salary.

The review application was not opposed.

Factual context

[4]

[5]

[6]

[7]

The third respondent was employed by the applicant from ch 200% and
at the time of her dismissal, held the position of office ma ice and

despatch administrator at the applicant’'s Johannesburg branc
As at the time of her dismissal her responsibili
[5.1] organising deliveries;

[5.2] following up on collection;

[5.3] day-to-day administ of the branch, including showroom and

warehouse neatness, ensuring stocks of pamphlets were available for

clients and agingthe

[5.4] geners duct control, including regular stock-taking and
ai 1 Dck lists; and

[5.5]

eaner,

e smooth running of the branch.

Du 2010, the applicant was informed by an employee who had
resigned, that there were irregularities taking place at the Johannesburg

ranch relating to the illegal sale of refurbished safes and related theft and
fraud. The applicant sells new as well as refurbished safes. The investigation
revealed that refurbished safes had left the premises without the necessary
paperwork having been completed or with incorrect paperwork having been
used and that moneys paid pursuant to the incorrect paperwork had not been

deposited into the applicant’s bank account.

The applicant then held a meeting with the employees in the Johannesburg



[8]

[9]

[10]

branch in order to bring the situation to their attention and to investigate with
them the reasons for what had transpired. The first person to be called into
the meeting was a Mr Albert Herholdt, a salesman, who had been identified
by one of the applicant’s clients as the person that they had dealt with in
relation to a tainted transaction. Initially Mr Herholdt denied the allegation,
then attempted to shift blame to the general manager, Mr Lombaard, but

finally acknowledged that he had been guilty of unlawful conductdn selling

refurbished safes and retaining the proceeds. His computer w fiscated

and on it further evidence of theft and fraud was found. In a

@ es_had been

rther meeting with its

unlawful conduct, Mr Herholdt denied that any other e
involved and insisted that he was solely to blame.

The applicant doubted this and proceeded tq
&

weeks before this time, when she, Herholdt and Helen Kgatle had been

Johannesburg branch employees on 30 Ju t was on this occasion

that the third respondent revealed f that some one or two

having drinks in the company bar, in s, “Albert got talking when he

had a couple too many revealed that cash was being received,
the office of Mr Lombaard. The third

previously reported any of this to the

misappropriated and k
respondent had ever

applicant.

pondent and Helen Kgatle were requested to undergo
ombaard and the third respondent refused but Kgatle

she failed her test.

ok place against the backdrop that it was the third respondent’s duty to
that all stock was accounted for, and, in particular, that she was
onsible for keeping the keys of the safes which were held in stock. The
keys were to be kept safely and were only to be handed over when a safe
was to be transported to a client pursuant to a valid sale and the necessary
paperwork was in place. According to the applicant, central to the necessary
paperwork was a rule that in respect of every delivery, she was required to
make out a delivery note which was generated along with an invoice by the

firm’s Pastel computer software system.



[11]

[12]

[13]

[14]

[15]

[17]

What the investigations revealed, however, was that in respect of some of the
fraudulent transactions, stock was despatched on the basis of pro forma
invoices which were not properly completed and which in any event was not
allowed. The third respondent’s answer to this was that she was permitted to
do so by Mr Lombaard.

Lombaard, Helen Kgatle and the third respondent were then subject to formal

disciplinary enquiries. The third respondent was charged with-

[12.1] gross misconduct in not reporting theft or fraud by a

[12.2] gross negligence in the execution of her dutiesas branch controller in

not seeing to the proper paperwork and controls ins

e

10 and was presided over by

nd required

in the despatch area;

[12.3] gross negligence in not acting in st of her employer.

The disciplinary enquiry was held on
Mr Lucas Coetsee from the Africa ployers Organisation. The third
respondent pleaded guilty charge and not guilty to the second and

third charges.

She was found.gui Il three charges and dismissed on 16 July 2010. An

internal appe:

11 March 2011.
On arch 2011, the second respondent handed down his award.

In brief, the second respondent reasoned as follows. He drew an adverse
inference against the applicant because it failed to call either Helen Kgatle or
Albert Herholdt or Hennie Lombaard or the chairperson of the disciplinary
enquiry as witnesses to rebut the third respondent’s version that blame was to
a greater extent attributable to those three than herself. He was particularly
critical of the fact that the other two persons charged were treated differently.



[18]

[19]

Helen Kgatle, who was responsible for invoices, was subject to the same
three charges, also pleaded guilty to the first charge, was found guilty of the
other two charges but was only demoted. Hennie Lombaard, the general
manager was dismissed but the applicant entered into a contract with him as

an independent contractor with a sister company.

However the second respondent recognised that “the applicant is not totally

blameless in this case. If she had put proper systems in place th

have been prevented. However, there is no prove(sic) that she was onest.
There is also no prove (sic) that she was grossly negli
that she had been “over powered by the general manage d ‘cheated’ by
Albert Herholdt”.

He declared her dismissal to be unfai d eight months

compensation.

Legal context

[20]

Having regard to the deci the Constitutional Court in Sidumo and
Ltd and Others,* the Labour Appeal

e nk Ltd?> and of this Court in Southern Sun

Another v Rustenburg

Court in Andre Herholdt
Hotel Interests (Pty) Ltéhy CCMA and Others,® amongst others, the decision of

a Commissione A is reviewable with reference to-

[20.1 @ reasonableness of the decision, with the focus being on
e result or outcome of the decision-making process is one

ich'a reasonable decision-maker might reach; and

[20.2] .the dialectical or “process-related” reasonableness of the decision, with
the focus being on the logical path by which the decision-maker arrived

at his or her decision.

! (2007) 28 ILJ 2405 (CC) at paras 109 — 110.

% Unreported judgment of the Labour Appeal Court under Case No. DA20/2010 dated 4 May 2012 at
paras 33 —41.

%[2009] 11 BLLR 1128 (LC).



Analysis

[21] Taking into account the fact that the second respondent’s award must
withstand scrutiny in terms of both substantive and dialectical reasonableness
as outlined above, there was a failure on his part to consider a number of

important aspects of the evidence before him.

[22] Perhaps the most important of all was the fact that the third respondent was

aware of a serious instance of fraud and theft against the co but did
nothing to report it for somewhere between one and two we o hereredit,
she made no attempt to dispute this and pleaded guilty to charge.
Yet this is only taken into account in the second resp reasoning in
comparing the treatment of Kgatle and the third re . Because Kgatle

, the implications
his evidence had to be
considered in deciding whether or not th respondent’s admitted

misconduct in this respect rendered sal unfair, regardless of how

Kgatle was dealt with. O basis alone, the award is, in my view,
unreasonable, at least in t ialectical reasonableness and possibly in
terms of substantive reas ss in terms of the overall outcome.

[23] A further fund

n the part of the second respondent was his

having given consideration to the absence of proof that the third
respo dishonest. This fact was entirely irrelevant because
none rges alleged dishonesty against her. The only charge or
C [ came close to that was the complaint that she failed to report

evidence of fraud and theft that she came across. On that charge there is no
dispute that she was guilty. Moreover, her purported explanation of the failure

eport the matter was manifestly unsatisfactory — namely that she was
conducting her own investigation into the matter. No reasonable decision-

maker would give such an explanation credence.

[24] A further aspect of the reasoning process of the second respondent which
crosses the bounds of reasonableness is his finding that there was no

evidence that the third respondent was grossly negligent. This finding is



[25]

[27]

simply not in any way supported by the evidence that was led before the
arbitrator. There was significant evidence that pointed to negligence on the
part of the third respondent. Yet the second respondent plainly failed to have
proper regard to it or to assess whether it constituted the gross negligence

complained of.
On the third respondent’s own version she conceded that-

[25.1] she had responsibility for controlling the stock of refurbis fes, yet,

at some stage, lost control over the stock. She did t to attribute

blame for this elsewhere, but certainly did not test ported

this fact to anyone or attempted to take correctiv erself or call

for assistance;

[25.2] if she had applied and maintained ect control mechanisms,

none of the dishonesty or fr r 0 the refurbished sales

would ever have taken place;

[25.3] the keys for the ref safes which she was meant to exercise

control over used

[25.4] notwithstandi

office, t C

was responsible for the smooth running of the

un smoothly; and

[25.5] [ nding that she was responsible for general stock and product
products and stock were not controlled in the Johannesburg

ra
At very least, it was incumbent upon the second respondent to
ac ledge that this did indeed constitute evidence of what the applicant

nsidered to be gross negligence and, if he disagreed, to provide a logically

reasoned basis for his conclusion in that regard.

The second respondent was strongly influenced in his decision, by his
perception that there was inconsistency in the treatment of the three
employees charged. However, there were two important components of the

evidence which he failed to take into account and those were -



[27.1] the fact that the third respondent had a prior written warning for gross

negligence in allowing an amount of R3622,81 to go missing;

[27.2] the applicant’s explanation as to why it treated Hennie Lombaard and
Helen Kgatle differently. On the evidence, it seems clear that Helen
Kgatle was not vested with nearly as much authority, responsibility and
trust as was the case with the third respondent. As far as Hennie
Lombaard is concerned, not accommodating him in somegdway would,
according to the applicant, have resulted in the loss by the applicant of

three major contracts.

[28] None of this evidence was analysed as to why it mig ight not be a
legitimate basis for differentiation. He also faile regard to the
applicant’'s uncontested evidence that if it ha ¢ o find a position
similar to that of Lombaard for the third r ould readily have done
so. However, no similar position was @vailabl

[29] A further respect in which t ndent’'s award fails the test of
dialectical reasonablenes e proceeded on the basis that the question

of procedural fairness was,in issue despite the fact that it had been conceded
by the third respondent’s le resentative in argument that the dismissal

was procedurally

[30] There tl 2cts in which the commissioner’s decision can be
critici er the above is sufficient to show that the award does not
iny either on the basis of dialectal or substantive

pleness. The errors on the part of the second respondent were

and amounted to material irregularities preventing a fair trial of the

s. Accordingly, the award stands to be reviewed and set aside.

Appropriate relief

[31] The applicant asks that this court substitute its award for that of the second
respondent. Because the matter is unopposed, | am faced with a situation
where there are no competing contentions advanced on behalf of the third

respondent.



[32] In view of the distinction drawn between the review of arbitration awards of
the CCMA, on the one hand, and judicial review of administrative action under
the Promotion of Administrative Justice Act No. 3 of 2000 on the other, in the
Sidumo judgment,* as well as the emphasis placed by the Constitutional
Court on the need for finality in labour matters, | am of the view that

substitution is an appropriate remedy in this case.
[33] Having regard to the fact that-

[33.1] the third respondent pleaded guilty to the first charg iling toreport
fraud and dishonesty, a charge which this court_c of the

utmost seriousness;

[33.2] the concessions made by the third o the complete

failure on her part to carry out the re [les attaching to her post,

together with the causal co n that failure and the
significant losses suffered by ‘the applicant as a result of fraud and

theft;

[33.3] the fact that, omyth the concessions made by the third

respondent i the only conclusion to which a reasonable
decision- me was that there was gross negligence on
her pa
[33.4] @ third respondent had a prior written warning for similar
@' t;
[3 e fact that the third respondent bore considerably more responsibility

nd had more trust reposed in her than Helen Kgatle;

.6] the considerations identified in the above analysis of the award of the

second respondent,

| am satisfied that the third respondent was fairly dismissed.

* Sidumo and Another v Rustenburg Platinum Mines Ltd and Others, (2007) 28 ILJ 2405 (CC) at
paragraph 98.
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[34] I accordingly make the following order:

[34.1] the arbitration award made by the second respondent on 17 March
2011 under Case No. GATW9087-10 is reviewed and set aside;

[34.2] the award is substituted with the following award:

1. the dismissal of the applicant [third respondent in the review

application] was fair.’

[34.3] No order is made as to costs.

Dodson AJ
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