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SAVAGE AJ
Introduction

1] This is an application to review and set ean on award made by the
second respondent (“the commissioner”) 15 July 2009 in which the dismissal
of the applicant for corruption in pting from an illegal immigrant was

found to be both procedurally tively fair.

The facts

2] The applicant wa @
inspector. diShpiss

been found corruption in accepting R500 from an illegal immigrant

ed by the third respondent in 1987 as a police
d from his employment on 23 April 2007 after having

name asomere (“Ms Masomere”) to secure the release of Ms

asomefg’and three other illegal immigrants.

3] The icant referred an unfair dismissal dispute against the third respondent
(“SAPS”) to the first respondent where his dismissal was found to be both

procedurally and substantively fair.

Arbitration award

4] The SAPS called four witnesses at the arbitration hearing: Mr Rendani Makani,
the investigating officer in the criminal case; the chairperson of the disciplinary
hearing, Senior Superintendant Tuwani Mashadzha; and Ms Masomere and Ms
Milka Muringi, both of whom are Zimbabwean citizens. The applicant testified for
himself. In finding the applicant guilty of corruption, the commissioner found that
the applicant had no witnesses at the time of the incident and that while there
were some discrepancies between the statements of Ms Masomere and the
evidence given by her at the arbitration hearing, and in spite of him treating her
evidence with caution, her evidence was “given in a straightforward and
convincing manner and that it was supported in all material respects by the

evidence of Ms Muringi”. The commissioner accepted that there were probably



o]

6]

7]

8]

language difficulties when she made her initial statements e officers who

did not understand Shona.

illegal immigrants. The comm

t

her companions’ bags. rthermere, while the applicant contended that Ms

patrolling the border but was

e commissioner came to the view that this did

hile thetapplicant claimed that an identity parade should have been held in the

The applicant had not advanced any convincing reason why Ms Masomere and
Ms Muringi would have a motive to give false evidence against him. In this
regard, the commissioner found that Ms Masomere had given her initial
statements in 2005 and 2006 and had persisted with her version at the
disciplinary and arbitration proceedings. The commissioner rejected as highly
improbable the applicant’s allegation that Ms Masomere and Ms Muringi had
conspired with his previous commander to bring the applicant into disrepute,

even if it were true that the commander had a grudge against the applicant.

The commissioner handed down an award in which he found dismissal of the
applicant to have been procedurally and substantively fair. He concluded that
dismissal was an appropriate sanction in that the aggravating factors outweighed
the mitigating factors and the SAPS could not reasonably be expected to
continue to employ the applicant. In considering the appropriateness of the

sanction, the commissioner considered the applicant's 19 years of service, his



clean disciplinary record, the impact of dismissal, the tances of the
matter, the seriousness of the misconduct which coRsgtitutes dishonesty

and the impact of the transgression on the emplo, i ip.

9] On the issue of consistency, the commissi

of dismissal imposed in previous dis@iplinaryfiproceedings on two other

employees, Inspector Nkawane ag

gana, was an error which did

ant and that there was no evidence that

rejected the applicant's claim of collusion between the chairperson of the
disciplinary hearing and the disciplinary officer. He was also not convinced that

the applicant was prejudiced by threats made to him by the disciplinary officer.

Grounds of review

11] The grounds of review raised by the applicant in his founding and supplementary
affidavits relate to the commissioner having exceeded his powers in making
factual findings that did not correspond with the evidence before him, including
by accepting Ms Masomere’s evidence as probably true notwithstanding the
glaring discrepancies between her statements to the police and her testimony
during the arbitration. Furthermore, the applicant contended that the
commissioner committed a gross irregularity by finding that reinstatement was
not justified notwithstanding the inconsistent application of discipline in similar
circumstances given that there was “no evidence that the respondent had
habitually and frequently condoned such misconduct in the past”. The applicant

also attacked the commissioner’s finding that the SAPS would not be able to



trust the applicant to perform his duties without constant§supetvision, on the

basis that there was no evidence led by the SAPS to thig, effect.

Evaluation

12] A commissioner is requiged to e which of the conflicting versions before

him or her is more p imrdoing so to make some attempt to assess the

credibility of the es by reference to any internal and external

probability ability of each party’s version." Faced with two mutually
exclus ionsy the technique set out in SFW Group Ltd and Another v

Martell eB€ie and Others? per Nienaber JA is to be applied:

“..an an of the probabilities of the evidence placed before him. In so doing, | am
satisfied that he took the steps necessary to resolve On the central issue, as to what the
parties actually decided, there are two irreconcilable versions. So, too, on a number of
peripheral areas of dispute which may have a bearing on the probabilities. The technique
generally employed by courts in resolving factual disputes of this nature may conveniently be
summarised as follows. To come to a conclusion on the disputed issues a court must make
findings on (a) the credibility of the various factual witnesses; (b) their reliability; and (c) the
probabilities. As to (a), the court’s finding on the credibility of a particular witness will depend
on its impression about the veracity of the witness. That in turn will depend on a variety of
subsidiary factors, not necessarily in order of importance, such as (i) the witness’ candour
and demeanour in the witness-box, (ii) his bias, latent and blatant, (iii) internal contradictions
in his evidence, (iv) external contradictions with what was pleaded or put on his behalf, (v)
the probability or improbability of particular aspects of his version, (vi) the calibre and
cogency of his performance compared to that of other withesses testifying about the same
incident or events. As to (b), a witness’ reliability will depend, apart from the other factors
mentioned under (a) (ii), (iv) and (v) above, on (i) the opportunities she had to experience or

observe the event in question and (ii) the quality, integrity and independence of his recall

1 Isaacs v Education Labour Relations Council (unreported) C460/2008).
22003 (1) SA 11 (SCA).



thereof. As to (c), this necessitates an analysis and evaluatio probability or
light of the

hether the party

improbability of each party’s version on each of the dispute

assessment of (a), (b) and (c) the court will then, as a final g

13] It is clear that the commissioner considered the gredibility and reliability of the

evidence tendered by witnesses itration and that he undertook the

His finding that Ms S evidence at the arbitration “was given in a

straightforward a

somere’and her companions a lift.

14] The commissioner's further findings with regards to the commission of the
offence are also reasonable based on the material placed before the
commissioner. The applicant’s case is that there was no direct evidence to prove
that he had accepted the money and that he was not aware that Ms Masomere
and others were from Zimbabwe as they spoke Venda and gave a satisfactory
account of why they were at the border. This Court does not sit as a court of
appeal. On a conspectus of the facts before the commissioner, | am satisfied
that the decision made by him and the conclusions drawn with regards to
aspects of the evidence are rationally connected to the material before him.
Furthermore, the commissioner applied the appropriate legal principles and

considerations in dealing with the materially different versions before him.

15] In applying his mind to the applicant’s evidence, the commissioner concluded
that he found there to exist aspects of the applicant’s testimony which did not

lead him to support the applicant’s version of events. | am unable to fault the

3 At paragraph 5 of the judgment.



competing
. Having heard
the evidence of witnesses, the commissione ced in a position to
consider the credibility, reliability, dem gr, calibre, veracity and
cogency of the witnesses and to ass uality and integrity of such
evidence in weighing up the prob ies in the™matter. A review court should not

interfere with a credibility findi t the court, unlike the commissioner,

lacks the advantage of firs observation of the witnesses and their

demeanour, and where re is'ho apparent basis from the record to justify

16] The applic ‘ ground of review relates to the inconsistent application of
disciplige by SAP d the commissioner’'s conclusion that SAPS would not be
able to applicant to perform his duties without constant supervision in

e absenee of evidence to this effect. The evidence before the commissioner

in a previous instance of corruption the chairperson had in error
imposed a sanction short of dismissal upon two other policemen. There was no
evidence tendered at the arbitration hearing relating to the existence of any
distinguishing features which differentiated the previous decisions from the
decision taken to dismiss the applicant. There was also no evidence tendered of
any steps taken by SAPS to reiterate to its employees that corruption as an
offence would lead in future to dismissal. The commissioner concluded that the
error of the chairperson in imposing a sanction short of dismissal in previous
instances of corruption did not justify the reinstatement of the applicant and that
there was no evidence that the third respondent had habitually or frequently
condoned such misconduct in the past. He took into account that the SAPS
would not be able to trust the applicant to perform his duties without constant

supervision as well as efforts to stamp out corruption amongst its employees.

17] Conradie JA in De Beers Consolidated Mines Ltd v Commission for Conciliation,
Mediation & Arbitration and Others”’ stated:

4 See Isaacs v Education Labour Relations Council (unreported) C460/2008 at para 24.
5(2000) 21 ILJ 1051 (LAC).



is, or should be, a sensible operational response to risk
enterprise. That is why supermarket shelf packers whg
dismissed. Their dismissal has little to do with society's

has everything to do with the operational requirem

18] This ‘sensible operational response to ris ment’ is one which must be
undertaken fairly. In determini ether a decision to dismiss is fair, a

commissioner must take cogfi act that the discretion to dismiss lies

a gen
the consistént enforcement of a rule or in the imposition of a penalty.® As pointed
by Brassey in ‘The Dismissal of Strikers’ (1990) 11 ILJ 213 at 229:

‘...The parity principle, a basic tenet of fairness, requires that like cases should be treated
alike: if two employees are caught committing much the same wrong, one should not be
disciplined if the other goes free; nor, if their personal circumstances are much the same,

should one be more severely punished than the other’.

19] Inherent in making the decision as to whether to dismiss or not, there exists
inevitably the potential for some degree of inconsistency. Conradie JA in
SACCAWU and Others v Irvin & Johnson? found that:

‘...the best that one can hope for is reasonable consistency. Some inconsistency is the price
to be paid for flexibility, which requires the exercise of a discretion in each individual case. If
a chairperson conscientiously and honestly, but incorrectly, exercises his or her discretion in
a particular case in a particular way, it would not mean that there was unfairness towards
other employees. It would mean no more than that his or her assessment of the gravity of

the disciplinary offence was wrong. It cannot be fair that other employees profit from that

6 At page 403 see too Avril Elizabeth Home / CCMA [2006] 9 BLLR 833 (LC).

7 Nugent AJA in Cape Town City Council v Masitho and others (2000) 21 ILJ 1957 (LAC).
8 Du Toit et al Labour Relations Law 5™ ed (Lexis Nexis 2006) at page 401.

9 (1999) 20 ILJ 1957(LAC).



kind of wrong decision....a wrong decision can only be unfair if it is , or induced by

improper motives, or worse, by a discriminating management p

20] The LAC continued:

‘...it must be so that an employer cannot be expedted to coftinue repeating a wrong decision

in obeisance to a principle of consistency.._While t course in such cases is to let it

judgment, to be determined in

there is necessarily room fg

Sun Hotel Interests (Pty) Ltd v CCMA and Others,’? Van Niekerk J
at there existed no confusion in the jurisprudence as it relates to the
consistency requirement, nor any conflict between the decisions of the Labour
Appeal Court in SACCAWU and Others v Irvin & Johnson and Cape Town City
Council v Masitho and Others.”® Nugent JA in Masitho cites with approval the
conclusion in SACCAWU that an employer “cannot be expected to continue
repeating a wrong decision in obeisance to a principle of consistency’ but

indicates that the proper course is to let employees know “clearly and in
advance that the earlier application of disciplinary measures cannot be expected

to be adhered to in the future’.™

22] The evidence before the commissioner was that the chairperson’s decision in
respect of the two previous instances of corruption by police officers had been
one made in error. Applying the judgment in SACCAWU, the SAPS is not
required to repeat a decision made in error or one which is patently wrong. This

is all the more so given the nature of the misconduct committed. In S v Shaik

10 At para 29.

11 At 751D F.

12 [2009] BLLR 1128(LC) at para 12.
13 (2000) 21 ILJ 1957(LAC).

14 At para 14.



founding values of our constitutional order.” Si

Association of Personal Injury Lawyers v Heat
(CC) this Court held that:

‘[clorruption and maladministration are inconsistenwith theirule of law and the fundamental

values of our Constitution. They underminggthe constitational commitment to human dignity,

the achievement of equality and the ad#¥a ment of human rights and freedoms. They were

the antithesis of the open, accountahle, ocratic’ government required by the Constitution.
If allowed to go unchecked andyunpunishied they will pose a serious threat to our democratic

State.’

23] In Glenister

Constitutio

resia the Republic of South Africa and Others."® the

‘Corruption € a scourge in our country and it poses a real danger to our
de
to fight

Rights...

ing dempcracy. It undermines the ability of the government to meet its commitment

and to deliver on other social and economic rights guaranteed in our Bill of

For our country to win the war against these serious crimes, we need to enhance the
capacity of the police to prevent, combat and investigate these crimes and other national
priority crimes. Strengthening the ability and the capacity of the SAPS to address the
scourge of corruption and other national priority crimes is unquestionably a legitimate

governmental purpose’."”

24] Corruption by a police officer, employed in a position of trust and with a duty to
perform his or her functions in the interest of society and in accordance with the
fundamental values of the Constitution, is a material factor to be considered in
determining the appropriateness of the sanction to be imposed. Not only is it a
“sensible operational response to risk management” but it provides a sound
reason to justify a finding that the imposition of the sanction of dismissal was fair

in the circumstances.

152008 (5) SA 354 (CC).
16 2011 (3) SA 347 (CC) at para 57.
17 At para 58.



11

Where the case of one employee is distinguished from anothefyi umstances in
which they have engaged in the same misconduct, there ust exist sotind reasons
for treating the employees differently,’® such as o a heir respective

records or on the basis of other material factors.

Given the nature of the serious misconduct mitted, his position as a policeman
iety, | atisfied that the finding of the

jon was a reasonable conclusion made

and the impact of the misconduct o

commissioner that dismissal was

with regard to and based on the, eWidence before him. Dismissal amounted to

‘sensible operational responsg, to risk management’ given that the misconduct is
nd” (as per Toyota SA Motors (Pty) Ltd v

Radebe and Others when perpetrated by an employee from whom an

“‘completely indefensible

ust and honesty in the performance of its functions.

25] This C
ight an

erous previous decisions, has viewed dishonesty in a serious

as come to the conclusion in most instances that it results in a

of the trust relationship between the parties.?’ | am accordingly
satisfied that the decision of the commissioner that the dismissal of the applicant
was fair, in spite of the existence of a previous inconsistent sanction imposed on
two policemen previously for the same misconduct and mitigating factors, was
reasonable. It follows therefore, given the nature of the misconduct committed by
the applicant that the SAPS “cannot be expected to continue repeating a wrong
decision in obeisance to a principle of consistency”, even in spite of there being
no evidence of notice by the employer to its employees that employees who
were found gquilty of corruption would henceforth face dismissal. This is
particularly so given the criminal nature of the misconduct, the fact that it was
committed by a person employed in the trusted office of policeman, as a result of

the severe impact that corruption has upon society and the importance of an

18 Rustenburg Platinum Mines Ltd (Bafokeng Rasimone Platinum Mine) v CCMA & others [2006] 11
BLLR 1104 (LC).

19 National Union of Mineworkers & Others v Amcoal Collieries & Industrial Operations Ltd (1992) 13
ILJ 1449 (LAC) at 1453B; National Union of Mineworkers & Others v Free State Consolidated Gold
Mines (Operations) Ltd - President Steyn Mine; President Brand Mine; Freddies Mine (1993) 14 ILJ
341 (LAC) at 357J; Le Roux & Van Niekerk: South African Law of Unfair Dismissal (Juta 1994)110-
111.

20 (2000) 21 ILJ 340 (LAC) at 344D-G.

21 City of Cape Town v South African Local Government Bargaining Council and Others (2011) 32
ILJ 1333 (LC) at para 23.



only due to a two previous incorr: isi en when other employees may
have been dismissed for corru ply because no notice to employees
had been given by the emplo in future corruption will lead to dismissal,

would suggest that emp es need to be reminded of the very core values of

honesty and intege
satisfied that

tal to the performance of their functions. | am
sion would be unwarranted and would only serve to

and effect of the scourge of corruption currently faced

26]4dn Hulett Wluminium (Pty) Ltd v Bargaining Council for the Metal Industry and
OtRers?dtolahlehi J held:

‘.. .the presence of dishonesty tilts the scales to an extent that even the strongest mitigating
factors, like long service and a clean record of discipline are likely to have minimal impact on
the sanction to be imposed. In other words whatever the amount of mitigation, the
relationship is unlikely to be restored once dishonesty has been established in particular in a
case where the employee shows no remorse. The reason for this is that there is a high
premium placed on honesty because conduct that involves corruption by the employees

damages the trust relationship which underpins the essence of the employment relationship’.

27] The conclusion reached by the commissioner therefore that the SAPS would not
be able to trust the applicant to perform his duties without constant supervision,
given the nature of the misconduct committed by him and in spite of his
mitigating circumstances is not an unreasonable conclusion on the facts before
the commissioner. It is in fact, a rational conclusion drawn from the evidence

and serious nature of the misconduct committed.

28] In conclusion, it is not the correctness of the commissioner’s decision that this

22 [2008] 3 BLLR 241 (LC) at para 42.


http://www.saflii.org/cgi-bin/LawCite?cit=%5B2008%5D%203%20BLLR%20241

such decision.

29] Costs

30] The court has a broad discre blished by section 162 of the LRA, to make
that the applicant Not cessful in this application militates in favour of
a costs order in fa

why costs | ould not follow the result.

Accordi ake the following order:

31] The application is dismissed with costs.

K M Savage

Acting Judge
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