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LAGRANGE, J:

Background

1] There are two applications for consideration in this matter. The first is an
application in terms of section 145 of the Labour Relations Act 66 of
1995 (' the LRA') to review and set aside the first respondent's
arbitration award dated 13 April 2007. The arbitrator found that the third
respondent, Mr LA Chuene, had been unfairly dismissed by the

employer on 12 January 2007. The arbitrator held that the dismissal



was only substantively unfair and awarded Chue 0 n n of 12

months remuneration on the basis that continuation of the

employee was

N

fedlow employees, a security guard, Mr E

W Gordon (a manager and E Gordon's

atgthe effect of his threat was that W Gordon was too frightened to

have anything to do with him thereafter. The only defence which
Chuene offered was that he thought the matter had been resolved in a
subsequent meeting between them. The chairperson accordingly found
him guilty of threatening W Gordon's life and after considering the pros

and cons of an appropriate sanction dismissed him.

The rule 11 application
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2] The review application was launched timeously a n 007 the

relevant bargaining Council filed the r d of\the" arbitration

proceedings with the labour court unde b), supposedly

including two tapes recording the e. It appears that the
tapes were not included in the recerd filed w he registrar. Chuene's

attorneys made enquiries in Octobe 08 about the lack of progress in

was havjng difficulty getting hold of Chuene but that she would revert to

e applicant’s attorneys. It was only in September 2009 that Chuene’s

ofiginal attorneys then filed the rule 11 application.

4] It must be said that the explanation for the delay in pursuing the review
application between November 2008 and September 2009 is thin on
factual detail to say the least.. There is no attempt made to identify the
alleged new attorney, nor is any explanation provided why the
applicants did not try to confirm in writing the supposed request to delay
the proceedings to permit settlement discussions to take place. This is
the normal step one would expect an attorney to take in circumstances
where it is important to avoid unjustifiable delays in proceedings.

Nonetheless, the launching of the rule 11 application had the desired



effect of bringing matters to a head resulting i
down for hearing. Although | have conside
face value in the explanation for the delg
mentioned, it must also be said th ot take any steps to
put the applicant on terms during this period, B&t’only took a further step

in September 2009 when he filed th e 14 application. It must also be

borne in mind that the ap in the review application did launch the

. | do not think this is an instance where the review
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to be dismissed on account of undue delay, but should

rath ecided on its merits.

The arbitrator's award

6] The circumstances in which the alleged threat was uttered was that
sometime in December 2005, W Gordon heard a lot of hooting outside
the applicant's store. On investigation he found that Chuene had parked
his car in a way that obstructed a customer's vehicle from exiting. He
spoke to Chuene who continued speaking with somebody else. Chuene
subsequently moved his car but did not move it enough for the customer

to leave. W Gordon approached Chuene again and shouted at him



o7
5]

ihg at W Gordon but
alleged. W Gordon

to discuss the matter and

Apa m when the incident took place, the only other significant fact in

was what Chuene had said to W Gordon. Chuene says he never
threatened to kill him but simply told him not to shout at him. He further
claimed that the issue was resolved at the time in terms of a discussion
between them, and accordingly the whole incident was water under the
bridge. The reason he believes that the charges have been brought
against him was that he subsequently joined a union. According to the
findings of the chairperson of the disciplinary hearing it appears that the
defence he offered then was that he thought the matter had been

resolved.

It seems that at the disciplinary hearing that Chuene did not dispute that
a threat had been made nor did he suggest that the charges had been

initiated for an illegitimate reason relating to his union affiliation.



5] In order to determine which version of events wa o) le, the
n's’evidence in
5 and his later
ut not in October as

this was a material

argument that the
of W Gordoa

motive or vested interest in the testimony

as that the Gordon is his brother and hence he

10]Qigpificantly, on the basis of accepting that the incident occurred in
ctober 2005, the arbitrator also found, that it followed therefore that

the dismissal of Chuene was based on the arbitrary ground of him
joining the union. This was because the arbitrator surmised that the
issue of the alleged threat had probably been resolved owing to the
amount of time that had passed between the incident in October 2005

and the disciplinary hearing in January 2006.

Grounds of review
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111 The applicant seeks to review the arbitrator's awatd t rounds.

Firstly, it claims that the Commissioner di t rec e evidence

e
also claims the arbitrator's reason for acce
a

presented correctly and that consequen nd the reasons

therefore were not rationally conn idence before him. It

e employee’s version

rather than the employer version wa tiopal.

improper one, then it was irrational of him

e procedural fairness of the dismissal. It was not

atghe was dealing with an automatically unfair dismissal in terms of

section 187 (1) in terms of which the employer had supposedly acted
contrary to section 5 of the LRA. Such a claim is not capable of

arbitration and should have been referred to the labour court.

1210n the issue of the procedural fairness of the enquiry, the applicant is
correct that where a finding of automatically unfair dismissal is made, a
finding of procedural unfairness will be beside the point because the
fairness of proceedings can only be entertained as an issue bearing on
the fairness of the dismissal where the actual reason for dismissal is a
competent one for which a fair procedure exists. If the true reason for
dismissal is not a lawful one, no amount of the procedural rigour

accompanying that illegitimate dismissal matters.



14]An employee who believes that he or she has d for a

employer, thereby casting the oRus on Employer to prove the

fairness of the dismissal, and avoidi e gherous burden of proving an

if in the course of the arbitration, an

e dismissed for an automatically unfair reason. However, in this
instance, even though the arbitrator effectively agreed that the real
reason for the dismissal was an improper one, his final conclusion was
that the dismissal could not be substantively fair for this reason. His
ultimate conclusion could be based on one of two subsidiary findings,
neither of which were articulated in the award. Firstly, he might have
accepted that the employer had indeed established grounds of
misconduct which could justify dismissal, but that in fact the employer
did not take the decision for that legitimate reason but for the improper
motive that it wanted to rid itself of a unionist. Alternatively, the
employer’s failure to to prove dismissible misconduct on the part of
Chuene also lent support to a conclusion that the real reason was an

ulterior and forbidden one.



the threat to W Gordon, but merely conc

the alleged incident. Thus, in saying-tha
the employee over that of the employer he s to confine his finding
only to the timing of the allege ident. Once he accepted the

employee’s version of t g, the arbitrator then inferred that the

delay between the inci disciplinary enquiry supported the
employee’s versio agon he had been charged was because

t in the union.

to me that the only plausible interpretation of the

hat he took the view that, whatever the merits of the

on whether or not the charge against the employee had been proved, but
whether or not the dismissal was motivated by an improper objective on the
employer's part. Consequently, | can only infer that the arbitrator effectively
decided the matter on the basis that it was an automatically unfair dismissal in
terms of section 187 read with section 5(2)(c)(i) of the LRA, which prohibits the
dismissal of employees on account of their union membership. When the issue of
union membership came to the fore late in the hearing as the supposed reason
for the dismissal, the arbitrator should have enquired whether the employee was
now seeking to rely on that reason as the reason for his dismissal and to advise
him that he had no jurisdiction to determine the fairness of the dismissal on that
basis unless both parties consented to the CCMA jurisdiction in terms of section
141(1) of the LRA.



17]Accordingly, the arbitrator decided the fairnes t ssal on
grounds beyond his remit and his award mu set aside, even if he
Sl

still limited the award of compensation to

G

Relief
16] This is > at ought to be sent back to be heard before
another ioner because as it stands the dispute ought to have
the Labour Court by the employee. In my view the only
ubstitution of the arbitrator’'s award is to replace it with a
t the CCMA has no jurisdiction to determine the dispute.
Order

19]In the light of the analysis above,

a) The first respondent’s arbitration award dated 13 April 2007, under case
number GPCHEM3628 is reviewed and set aside

b) The arbitrator’'s award is substituted with a finding that the CCMA lacks



LAG GEJ

ambit
lons Act 66

jurisdiction to determine the dismissal dispute which
of section 187(1) read with section 5(2)(c)(i) of t bourRel
of 1995.

c) No order is made as to costs
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