IN THE LABOUR COURT OF SOUTH AFRICA
(HELD AT JOHANNESBURG)
Case No.: J469/11

In the matter between:

PRIDE MILLING COMPANY (PTY) LTD Applicant

and

FGWU " Respondent
THOSE EMPLOYEED IDENTIFIED 2P _ 27T Respondent

IN ANNEXURE “A” OF THE
SUBSTANTIVE APPLICATION

JUDGMENT

CAWE AJ:

Introduction

[1] The matter first served on an urgent basispiteeActing Judge
Shai on the 18March 2011. He made an interim order that the
First and Second Respondents are interdicted froceeding with
industrial action in terms of the certificate otocome issued by the
CCMA under case number MP1257 — 11 pending théidataon
of the review application under case number JR5Z0H.

[2] On the return date Judge Bhoola extended tHe, Ry consent of
the parties, to the date that the matter serveat®ane.



[3] At the beginning of the proceedings the Applita counsel, Ms

Loise Charoux, asked for the Rule to be confirmed.

[4] The Respondents’ representative, Mr Ben Mtslogdposed this
request citing the fact that the Respondents veaattbark on
strike action pursuant to a valid certificate ohmesolution that
was issued by the CCMA.

Background facts

[5] Atthe heart of the dispute between the parteshat is alleged by
the Respondents as a unilateral charge of emplayoosalitions
by the Applicant. The conditions that the Resportglezgard as an
iIssue relate to tea and lunch breaks that havgeallg been

changed by the employer .i.e. the Applicant.

[6] The Applicant operates a business in the atiticeiindustry.

[7] The First and Second to Further Respondené& e a “unilateral
change to terms and conditions of employment” &©GICMA on
16 February 2011. The alleged complaint that tihst Bhd Second
to Further Respondents had was that the Applicadtumilaterally
changed the tea breaks and lunch breaks withosuttorg the

union on such change.

[8] On 16 March 2011 the matter was set down beBmemissioner
Simon Malaza for a conciliation meeting. The Consiaiser
Issued a certificate of outcome identifying thepdig as a
“unilateral change to terms and conditions of emient section
64(4).”



[9]

[10]

[11]

[12]

On the same date that the certificate was b¢lie Respondents
issued the Applicant with a strike notice that aaded that they
would embark on what they called a protected swik¢he 18
March 2011.

On 17 March 2011 the Applicant’s attorney e€ord sent a letter
to the First Respondent and advised the First Rekgrd that the
Applicant will file a review in respect of the céidate of outcome
Issued by Commissioner Malaza on 16 March 2011. The
Applicant’s attorney of record also advised thestHRespondent of
the Applicant’s intention to proceed with an urgapplication on
18 March 2011 to prevent the industrial action 8riMlarch 2011.

The application was heard by Acting Judge Simaihe 18 March
2011. He issued the Order that appears at the fuagiof the
present judgment (paragraph 1, lines 2-6).

In the urgent application before Acting Juddjeai the Applicant

sets out the grounds of review as follows:

12.1. The Commissioner failed to deal with the Applicant’
jurisdictional challenges;

12.2 the certificate of outcome is irregular;

12.3 there was no unilateral change to the employeeaslitions of

Employment



[13]

[14]

[15]

[16]

12.4 The Applicant consulted with the Second to Further
Respondents and agreed to the conditions as sit out

Annexures “F”, “G”, “H” regarding meal intervals.

12.5 The application for review is being finalized undase number
JR570-2011.

The Applicant persists on the grounds thats@teout above and
requests, on the basis thereof, the Court to si®Respondents

from going ahead with the threatened industriabact

After the CCMA conciliation the Commissionssued a section
64(4) certificate. The Applicant submits that FRRe&spondent
lodged a dispute regarding alleged unilateral chang the
conditions of employment in bad faith as thereahligation on
the Applicant to inform the First Respondent regagdhe meal

intervals of the Second and Further Respondents.

The Applicant further denies that there i#ective agreement
between the parties as it had cancelled the agraeminen it was
allegedly breached by the Respondents. This islisptited by the
Respondents. They have taken the matter to Cobewe it

reversed.

The Respondent’s reaction, to the Applicastibmission that it
need not consult with the Union before changingetimployees
mealtimes, is that the employer should prove thadd reached an
agreement with the employees before the implementaf such

change.



[17]

[18]

[19]

[20]

On the Respondent’s referral form the issugearly indicated in

paragraph 3 as:

“The Respondent (Applicant in the instant matter)
unilaterally changed the tea breaks and lunch bseak

without consulting the union on such changes.”

To the extent that the referral form indicatiest the matter before
the CCMA was a section 64(4) application, | failtederstand the
basis on which the Applicant contends that thefezte of
outcome was irregularly issued as a ground of vetmat it relies

on to have the industrial action by the Respondstatged.

Applicant’s counsel submitted that the Commnaissr ought to
have made a Ruling before issuing the outcomeficatg in terms
of Section 135 of the Labour Relations Act. Nothinghe present
application or that before the CCMA suggests thRtilng should
have been made before the certificate was isswagtek with the
Respondents’ representative that the certificategalar and
complies with the proper procedures and procedshe d.abour
Relations Act on the issuing of the certificateoatcome after

conciliation.

The proceedings at which the Applicant raiagmbint in limine
was case number 8066-10. An outcome report wasdsafter the
conclusion of that matter which had nothing to dthwhe lunch
and tea breaks. The matter was referred in terragaiion 64(2) of
the LRA. The Commissioner made a Ruling that théena

remained unresolved and an advisory award shouiddake in



[21]

[22]

[23]

terms of Section 135(3) of the LRA. That was duiyne by

Commissioner Simon Malaza on tH& Bebruary 2011.

Commissioner Malaza conciliated the mattet tfzes led to the
present proceedings before Court. The matter urae number
MP 8066/10 had nothing to do with the Second tdHeur
Respondents in the instant matter. It was a retodadrgain issue
between the Applicant about a negotiating forumméof the
Respondents, other than the Union, in the instattenare cited in
the MP 8066/10 referral to the CCMA.

The instant dispute between the Applicant tnedRespondent is in
terms of Section 64(4). The Applicant misdirecsglit in its
contention that here should be a Ruling beforertéficate can be
issued by the CCMA. There is no provision for thishe CCMA

Rules.

The Second and Further Respondents havegheta refer a
dispute to the CCMA. This is not dependant on Union
membership. They cannot be prejudiced by the despuer the
cancelled agreement between the Applicant and thenUIf the
Union is left out of the picture the Second andtvemr Applicants
would still have a dispute with the Applicant. Tsidmission by
the Applicant about not unilaterally changing ted &inch breaks
IS not convincing in view of the Confirmatory affidts disposed
to by some of the Applicants in support of the tHRespondent’s

Replying Affidavit.



[24] The Second and Further Respondents deriverigats from the
LRA and section 23 of the Constitution. Section123nd (2)
provide that:

(2) Everyone has the right to fair labour practices

(2) Every worker has the right —
(@ toform and join a trade union;
(b)  to participate in the activities and programmea tfade
union; and

(c) to strike

[25] Subsection (2)(c) provides that every workas khe right to strike.
This cannot be interpreted, as Applicant seemsdgest, to mean
that workers can only strike if they are membera bfion in
order to strike. The Labour Relations Act doesenaiude strike

action by workers who are not unionised.

[26] Section 64(1)(a)(i) of the LRA also conferg thight to strike upon

every worker as it provides:

(1) Every employee has the right to strike and geenployee has
recourse to lock-out if -
€)) the issue in dispute has been referred to actoor to
the Commission as required by this Act, and —
(1) a certificate stating that the dispute remains

unresolved has been issued;

[27] The question arises then that should strikemadollow the issue
of the certificate of non resolution by the Comnussr in the case

before this Court. A reading of the Respondentsddaif Motion



[28]

[29]

[30]

seeking the dismissal of the order issued by Aclungice Shai
shows that the Respondents are not agitating sotke at all
costs. Paragraph 5 of the Notice of Motion refetoedbove

suggests alternative relief by the Respondents.

Paragraphs 5.1 and 5.2 are especially pettineghis regard. They

read as follows:

5. Alternatively, the above Honourable Court gnatief to the
Respondents and order the Applicant in the follgaarms:

5.1. The restoration of the lunch and tea breaks to av/ttexy were

before the unilateral change occurred.

5.2.  The Respondents are paid for the lost time dukisaunilateral
change of lunch and tea breaks, calculated atuh#ar of
days and hours from the date of the implementatrdi the

date of the order of this Honourable Court.

The purpose of the referral was to have timetuand tea breaks
restored to their original times and duration by Applicant. My
view is that if that can be achieved without thepayees going on
strike then it is worth the parties’ while to grdiné alternative

order.

As the matter was brought on an urgent bagihé Applicant
before Acting Judge Shai | am called upon to eithemiss or
confirm the Rule Nisi issued on the™Blarch 2011. The order
that would deal with the situation effectively wdulde to discharge

the Rule Nisi and order the Applicant to implemtna provisions



of paragraph 5.1 and 5.2, with some amendmenheof t

Respondents Notice of Motion.

[31] The costs were reserved by Judge Bhoola wherestended the
Rule Nisi. As | have decided to make an order imgeof
paragraph 5.2 of the Respondents’ Notice of Motibald the
view that there is sufficient punishment for thephpant as the
losing party in the matter. | will therefore notaw costs against

the Applicant.
[32] Inthe premises | make the following order:

1. The Rule Nisi is discharged.

2. The Respondent is to restore the lunch andressks of the
Second and Further Respondents to where they veéoech
the change thereto.

3. The Applicant is to pay the Second and Furthespgendents
for time lost due to the unilateral change of luackl tea
breaks, calculated on the number of days and Hoamrsthe
date of implementation of the change to the dae3h
June 2011.

4. | make no order as to costs.

CAWE AJ
Acting Judge of the Labour Court
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For the Applicant: Advocate L Charoux instructedYasuf
Nagdee Attorneys
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