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[1]  The third and fourth respondents (the claimantgjieg for employment with

the applicant (the municipality). They were dutyerviewed. The interviewing panel

recommended their appointment, and the Human Ressulepartment drew up draft
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letters of appointment, to be placed before the iMpal Manager for approval.

[2] The appointment of the claimants was at all timégext to and conditional
upon approval being granted by the Municipal Mamagdno had not sat in on the
interviews. The process of approval by the Muratidanager before an appointment
Is made is required by law (see section 55(1) {¢h@ Local Government: Municipal
Systems Act. This is standard practice within the municifyaind was known to
the personnel that interviewed the claimants. #swalso communicated to the

claimants themselves.

[3] The Municipal Manager never approved the appointsjebut due to an
administration error, the claimants were informbdttthey should report for duty.
The claimants were not presented with any offeremployment, and no details
pertaining to their appointment (salary etc) wegeead upon. They duly reported for
duty on 1 September 2009. Two days later afteorteyg for duty, the Municipal
Manager learnt of their apparent appointment ferfirst time and immediately saw
to it that the claimants were informed that theg hat been appointed. The claimants

were asked to leave the premises on the same day.

[4] The claimants referred a dispute of an allegediutdghour practice to the first
respondent Bargaining Council, who duly appointéé second respondent (the

arbitrator) to arbitrate the dispute. The refefoain describes the nature of the unfair

132 of 2000.
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labour practice as the failure by the municipatyprovide them with appointment

letters confirming their employment, and a failtsgay their salaries.

[5] The municipality denied that the claimants wereregmployed, as their
appointment was conditional upon approval by thenidipal Manager, which he

never granted.

[6] In the arbitration award, the arbitrator held tts municipality dismissed
the claimants unfairly, and ordered that they hastated with full backpay. The
municipality seeks to review and set aside the dwaifhe review application is

unopposed.

[7]  The primary grounds of review are that the arlotrahisconceived the nature

of the dispute before him, and that the resultassgly unreasonable.

[8] The arbitrator’'s reasoning can be summarised &sisi

8.1 The claimant’'s employment was subject to approval the
Municipal Manager;

8.2 The Municipal Manager never approved their appoantn

8.3 As a result, no contract of employment came intsterce in
respect of either claimant;

8.4 The claimants do not seek to enforce any allegeutract of

employment with the municipality, but merely seekhave the



FOURIE AJ

municipality’s conduct declared an unfair labouagiice;

8.5 The claimants were informed (albeit incorrectlyattthey were to
be appointed, and reported for duty at the muniityptor 2 days
before being told to leave.

8.6 The municipality drew up contracts of employmenithwa clear
intention of appointing the [claimants]’

8.7 This amounts to an unfair dismissal, and not armaiunfbour
practice as alleged by the claimants.

8.8 The claimants were unfairly dismissed, and showdrdinstated
with backpay, which is to be calculated on the ffiggucontained in

the unsigned appointment letters.

[9] In my view the arbitrator completely misconceivég thature of the enquiry
before him. He failed to apply his mind to a caligurisdictional fact — was there an
employment relationship between the parties? B dbsence of an employment
relationship, no unfair labour practice or dismissauld occur. By definition, both

require the existence of an employment relationstsipa jurisdictional prerequisite.

This seems to have escaped the arbitrator entirely.

[10] For present purposes, the only possible definiabrdismissal’ which could
apply, is section 186(1) (a) of the Labour Relatidwt, which defines ‘dismissal’ as

“an employer has terminated a contract of employmath or without notice”.

266 of 1995.
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[11] The issue of whether a dismissal occurred is adigiional fact. A finding of

a ‘dismissal’ as defined in section 186(1) of tHeALis a prerequisite for the dispute-
resolution mechanism provisions (section 191ofltR&) and subsequent powers of
arbitrators (sections136, 138 and142 of the LRAdate effect. If the question of a
dismissal is placed in dispute, the employee bisr®nus to prove it (section 192(1)

of the LRA).

[12] The CCMA has no power to determine its own jurisdic Obviously an
assessment and provisional finding will normally ip@ade by an arbitrator (who,
having assumed jurisdiction, will normally proceedarbitrate on the merits), but this

is always subject to final determination by the aabCourt.

[13] Accordingly, in determining the issue of whethedismissal occurred, a court
sitting on review is not limited to an assessmdnivioether the arbitrator’'s decision

was reasonable (in ttBdumo sense), but will consider the issienovo”.

[14] On an objective assessment of the facts, no casteh@mployment came into
existence, as the suspensive condition (approvah&wunicipal Manager) was not
fulfilled. The fact that draft letters of appoirgmt were prepared, and the unfortunate

error that was made by inviting the claimants fooré for duty, did not serve to fulfil

3 SA Rugby Players Association and Others v SA Rugby (Pty) Ltd and Others; SA Rugby (Pty) Ltdv SA  Rugby
Players Union & another (2008) 29 ILJ 2218 (LAC)Sanlam Life Insurance Ltd v Commission for Conciliation,
Mediation and Arbitration and Others (2009) 30 ILJ 2903 (LAC).

* Chabeli v CCMA and Others (2010) 31 ILJ 1343 (LC).
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the suspensive condition.

[15] As no consensus was ever reached regarding theowmght of the claimants
by the municipality, the claimants do not haveanlin law against the municipality

based on either unfair labour practice or unfasnussal.

[16] Furthermore, the award is reviewable as the comriugached (and reasoning

process followed) is not one that a reasonablératbr could have reached.

[17] In a recent pap&r Anton Myburgh SC summarizes the review test to be
applied as prescribed fidumo, and as interpreted by the Labour Appeal Court and

Supreme Court of Appeal (most recentlySamancor®) as follows:

the Sdumo test is a result-based test, which test the

reasonableness of the result / outcome of the award

* in order to assail an award on the basis ofSHemo test, the
applicant must thus assail not only the commissiene
reasons, but also the result of the award;

» the reasonableness of the result of the award stemde
determined on all the material that was before the
commissioner (with the result that the award can be
sustained for reasons not considered by the coruméss3;

* the focus is on whether the result of the awarls falthin a

range of reasonable outcomes, as opposed to whitthas

correct (this so as to maintain the distinctionwasn a

review and an appeal); and

® Reviewing the Review Test: Recent Judgments anelbpments (not yet published).
® National Union of Mineworkers v Samancor Ltd (625/10) [2011] ZASCA 74 (25 May 2011).
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* seen in the context of the above, the fact thainangissioner
(as occurred irsamancor) commits an error in the process
of his reasoning will not result in tfgdumo test being met,
unless the result of the award is incapable offjcation on

all the material before the commissioner.”

[18] Van Niekerk J held as follows iSouthern Sun Hotel Interests(Pty) Ltd v

Commission for Conciliation, Mediation and Arbitration and Others ”:

“In summary, s 145 requires that the outcome of GCM
arbitration  proceedings (as represented by the
commissioner's decision) must fall within a band of
reasonableness, but this does not preclude thig &mum
scrutinizing the process in terms of which the siec was
made. If a commissioner fails to take material emitk into
account, or has regard to evidence that is irreligvar the
commissioner commits some other misconduct or &sgro
irregularity during the proceedings under reviewl arparty

is likely to be prejudiced as a consequence, the
commissioner's decision is liable to be set aswmndless

of the result of the proceedings or whether onltasis of
the record of the proceedings, that result is rieaiess

capable of justification.”

[19] In Lithotech Manufacturing Cape, A division of Bidpaper Plus (Pty) Ltd v
Satutory Council Printing, Newspaper and Packaging Industries and

Others?, Basson J held

“... there may be cases where, although the uleémat
conclusion reached by the commissioner... is redsenthe

reasoning adopted by [him] is so flawed (evenéf dlitimate

’ Southern Sun Hotel Interests ( (2010) 31 ILJ 452 (LC) at para 17.
8 Lithotech Manufacturing [2010] 6 BLLR 652 (LC) at para 18.
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result is reasonable), that it cannot be conclutied [he]
duly exercised his... functions as an arbitratotdking due
consideration of matters that are vital to the diepln such
circumstances, the reviewing court may well beifea to

review and set aside the award.”

[20] Itis plain that no claim for an alleged unfair ¢aip practice was established by
the claimants. In fact, the complaints raised ltym do not amount to an ‘unfair
labour practice’ as defined in section 186(2) fahe LRA. But even if a valid unfair
labour practice complaint was raised, this doesentitle the arbitrator to conclude in
his award that the real dispute is that of allegefhir dismissal, and then to make a
finding to that effect. At the very least (andVed aside the problem that this was
not the dispute referred to conciliation), thisuissshould have been properly
canvassed with the parties during the arbitratama an opportunity should have been
provided to present evidence. The arbitrator'sufaito do so amounts to a gross
irregularity in the conduct of the proceedings.s Hubsequent award of reinstatement
with backpay to positions and at salaries thatpgheies had never agreed upon, is
further indication of the complete failure by thebirator to apply his mind to the

matter.

[21] In light of my finding on jurisdictional facts, i not necessary to elaborate
further on other grounds of review. It can safeéy stated that the reasoning and
conclusion in the arbitration award are so incomapets to be reviewable on both a

process and result based approach.
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[22] In the result, the review application succeeds.

[23] | now turn to consider whether to refer the resarsspplication back to the
Bargaining Council for hearing afresh, or to substi the award. Irsouthern Sun

Hotel Interests’, van Niekerk J explained the correct approachimissue as follows:

“The LAC and this court have held that they shocbdrect
a decision rather than refer it back to the CCMA &
hearing de novo in the following circumstances:where
the end result is a foregone conclusion and it dionérely
be a waste of time to order the CCMA to reconsither
matter; (i) where a further delay would cause stified
prejudice to the parties; (iii) where the CCMA leedhibited
such bias or incompetence that it would be unfaieguire
the applicant to submit to the same jurisdictioaiagor (iv)
where the court is in as good a position as the 8GM

make the decision itself.”

[24] In this matter, all of the above factors are présémade the following order:

24.1 The arbitration award under CCMA Case no NWD 1108a&d

10 March 2010 is reviewed and set aside.

24.2 The award is replaced with an award in the follayi@rms:

“The applicants’ claims are dismissed.”

® Southern Sun Hotel Interests (Pty) Ltd v CCMA and Others (2010) 31 ILJ 452 (LC) at para 33.
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24.3 No order as to costs.

Greg Fourie AJ

Acting Judge of the Labour Court

Appearances:

For the applicant: Ms TS Sethosa, Maserumule livorAeys

For the respondents: No appearance for any respts{Linopposed)
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