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Introduction

1. This is an opposed application in terms of secfidh of the LRA for the setting
aside on review of an arbitration award and juasdnal ruling issued by the second
respondent (‘the commissioner’) acting under thepanes of the first respondent (‘the

! Labour Relations Act, 66 of 1995.



bargaining council’).

2. In his jurisdictional ruling, the commissioner dissed the poinin limine raised by
the applicant (‘the municipality’) at the first g of the arbitration to the effect that
the bargaining council lacked jurisdiction to araié the dismissal dispute because
(so it was contended) the third and fourth respoted@Mr Fourie’ and ‘Mrs Fourie’,
respectively, and ‘the Fouries’ conjunctively) weie employees of the municipality
and were not dismissed by it. In the commissionern'suing award on the merits of
the dismissal, which was issued after the secagksdf the arbitration, he concluded
that the dismissal of the Fouries was substantieelg procedurally unfair, and

ordered their retrospective reinstatement.

3. It stands to be mentioned at the outset that theicipality does not attack the
commissioner’s award on the merits of the dismissalany reason other than the
commissioner’'s (alleged erroneous) assumption aifsdiction following his
jurisdictional ruling. Mr Shaba (for the municipg)i clarified this in argument before

me.

4. Although the municipality attacks the commissiose$sumption of jurisdictiomter
alia on the basis that it was unreasonable, the revesivii relation to jurisdiction is,
of course, correctness. In the result, if the neing court comes to the conclusion
that a commissioner erred in assuming jurisdictiban his award falls to be set aside
on review. This is so because jurisdiction eithasts or does not exist — and cannot

be acquired by error (even an unwitting ohe).

5. This court’s task is thus to determine whether,abnassessment of the facts and
relevant considerations, the commissioner haddiation to arbitrate the dismissal
dispute. In undertaking this enquiry, | intend tvé regard to the record of both the
first and second stages of the arbitration, as sggdo confining myself to the record

of the first stage. In this regard, it warrants tmmm that, in deciding whether a

2 Solid Doors (Pty) Ltd v Commissioner Theron & oth2004) 25 ILJ 2337 (LAC) at para 2$A Rugby
Players’ Association (SARPA) & others v SA Rughy)(Ptd & others; SA Rugby Pty Ltd v SARPU & anothe
[2008] 9 BLLR 845 (LAC) at paras 40-4Cjty of Cape Town v SAMWU obo Jacobs & otHaf99] 9 BLLR
882 (LAC) at paras 27-28.



commissioner has exceeded his jurisdiction in ngakin award, the reviewing court
is not necessarily confined to the record of theteation proceedings and may admit
extrinsic evidence (i.e. evidence outside of thwre) regarding the true factdf this

is so, then this court must be entitled to havamdo the record of the second stage
of the arbitration in determining the true factartgcularly in circumstances where (as
expanded upon below) the municipality, at the sdcstage of the arbitration, chose
to advance in evidence the same case that it haaheed by way of legal argument at
the first stage of the arbitration. In circumstamaehere the municipality took a
second bite at the ‘jurisdictional cherry’, thisucomust be entitled to have regard to
the facts that emerged in the process in detergininether the commissioner had
jurisdiction. Indeed, Mr Shaba’s position in argurhbefore me was that this court
would be entitled to have regard to the transaighe second stage of the arbitration,
insofar as it demonstrated that certain of the ssfions made during the first stage

of the arbitration were incorrect.

Chronology of events

6.

The Fouries were employed by the municipality agpéttors within its community

safety department (formerly the Tshwane metro paliwision).

With effect from 29 August 2008, the Fouries reejrirom the municipality, and
would appear to have sought to emigrate to NewatehlBoth of the termination of
services forms completed by the Fouries were sigmetlaccepted bipter alia Kris
Jooste (acting executive director: community safgtgrational administration).

On 18 September 2008, and while in New Zealand,Ribwries sent an email to
Elsabe Burger (who appears to have worked in theesdivision as the Fouries had
worked in) at the municipality requesting the withgtal and reversal of their

resignations.

% Spilhaus & Co (WP) Ltd v CCMA & othefd997] 8 BLLR 1116 (LC) at 1120A-DbDelport v Kopjes
Irrigation Settlement Management Boat€48 (1) SA 258 (O) at 26@hotocircuit SA (Pty) Ltd v De Klerk NO
& De Swardt NO & otherd989 (4) SA 209 (C) at 221F-G.

* Although the municipality has a policy in termswatiich employees are entitled to withdraw theiigeation

during their notice period, this did not apply lretcircumstances of this matter, as the Fouriesahaddy left



9. On 18 and 19 September 2008, there was an excludregeails between (it seems)
members of the HR department in relation to theriésurequest, with different
members expressing different sentiments. More tham member pointed out that
there was no policy regulating the issue. Signifiga Valerie Steyn (HR — key

accounts specialist) and Anel Fodrieere involved in these early exchanges.

10. On 19 September 2008, Ms Steyn prepared a writtepogal recommending the
withdrawal and cancellation of the Fouries’ resigmg and that their period of
absence should be treated as unpaid leave. Therevarversions of the aforesaid
proposal in the record — the first provides fomsiyire / approval by Mr Jooste alone,
while the second provides for three levels of sigrea/ approval, namely by G van
der Merwe (acting director: road policing), then Bboste, and then Commissioner

Mmutle (strategic executive director: communityesgy.

11. On 22 September 2008, Mr Jooste signed the firssiave of the proposal /
recommendation. The document included this direetbpve Jooste’s signature:
‘Approved / not approvedWhile Mr Jooste failed to delete the inapplicatolption,
as the unfolding chronology confirms, it was acedpby all concerned that, through
his signature thereof, Jooste approved the proposatommendation (‘the Jooste

recommendation’).

12. Also on 22 September 2008, Pieter Coetzer (an IMAROp steward) sent an email
to Derik Cronje (HR department), which was copied/ts Steyn, enclosing a copy of
the Jooste recommendation. The email records th&détzer intended to deliver the
original to Mr Cronje the following day, and he wem to thank Mr Cronje for his
help and assistance. (It was common cause at bigation that the Fouries were
members of IMATU and that they had enlisted thestéemsce of their union to secure

the withdrawal of their resignation.)

13. On 22 and 23 September 2008, there was an exchangmails between Martin

the employ of the municipality at the time of makieir request.

® Not to be confused with the fourth respondentpal&ourie.



14.

15.

16.

Steyn (legal department) and Anel Fourie, withftrener having expressed the view

that if the Fouries’ resignations had been proakgbey could not be withdrawn.

On 25 September 2008, Simon Mabusela (HR deparjmssiit an email to
Keorapetse Tumagole (acting executive directoratstic human resources
management), being the head of what | have refetoedhus far as the HR

department. The email read as follows:

‘The above-mentioned employees [i.e. the Fouriesigned with effect from 29
August 2008. They sent through a request to ceheeél resignation on 15/09/2008.
Leave pay-out, pro rata bonus and the retirementfas well as other'3parties
have been notified. The Department has requestdiby be reinstated. Your view
is urgently requested

The reference herein to the request of ‘the departnappears to be a reference to the

Jooste recommendatién.

On the same day, Mr Tumagole replied as followisn6 payment has been effected,
let's reinstate On the face of it, Mr Tumagole, who was clotheith the necessary
delegated authority to reinstate the Fouries (sg¢hdr below), so advised in
circumstances where he was aware that ‘the depat'tmes in favour of the

withdrawal / cancellation of the Fouries’ resigpati

About an hour later, Anel Fourie sent the followiengail to Ms Burger (with whom
the Fouries had initially made contact) and copieo inter alia Ms Steyn and Mr

Coetzer:

‘I have clarified with Martin Steyn that the reinsment and cancellation of the

resignation of [the Fouries] can take place as resged and approved by your
department. This will only be supported due toftle that no monies have yet been
paid to them in terms of any of the funds impliddateterms of their resignation and

that unpaid leave will be captured for the saidipér

In its terms, the Fouries’ reinstatement was camdil in this email. The significance

® It is unclear whether the Jooste recommendatichaggually attached to this email, although it meyl have

been.



of it having been copied to Mr Coetzer (of IMATU)IMpbecome apparent below.

17. A few hours later, Mr Steyn responded to this erbgifrecording that he ‘agreed on
the proposition that the Fouries’ resignation wad finalised and no one was
appointed to their current positions’. This ema#dswalso copied tinter alia Mr

Coetzer and Ms Steyn.

18. On 29 September 2008, letters (one in respectatf ebthe Fouries) emanating from
the corporate and shared services departmenegtdiuman resources management
division, were addressed to Ms Steyn. The letigfteated Ben Mokgoko as being the
contact person and the executive director: strategman resources management (i.e.
Mr Tumagole) as being the author, but were signgd.-duis van Wyngaard (HR
officer). The letters, which were headexncellation of terminationrecorded that
the ‘termination of service of the above-mentioned heenbcancelled and that the
period from 1 September 2008 until 30 September 2008bpshg noted as normal
unpaid leave(‘the approval letter/s’).

19.  On the face of these letters, the Fouries’ cordratemploymenhad beerreinstated
on the same terms and conditions of employmentesajped before their resignation,
with the only caveat being that their absence dutire month of September 2008
would be treated as unpaid leave. The evidenckeaatbitration was that a copy of

the approval letter was given to Mr Fourie by Mey&t

20.  During the period 29 September to 1 October 20G8rtaer series of emails ensued
in relation to the withdrawal / cancellation of theuries’ resignatioh.The first email
was from Phillip Ratsiane to Messrs Mabusela anahdgole on 29 September 2008,
in which he recordedWe have agreed that we are not going to appoirgethpeople
because they have resigned and they have theiresiolmhe request does not even
have the approval from the SED of the departrfeRurther to this, on 1 October
2008, Bonita Dixon sent an email to Michael Lesl{topied to Annamarie Marais)

which read: As | understand it did Mr Tumagole recommend thatrginstate (sic).

" This being a continuation of the string of ema#slt with above.

8 As appears below, Mr Ratsiane was misinformetoesextent.



21.

22.

23.

24,

And our SED did approve the reinstatement of [tharkes]. Dir Jooste was acting as
the SED of the departmen®n the same day, and in response to this, Msaldaent
an email to Messrs Jooste and Coetzer statiig: are now totally confused. The one
day we can reinstate the Fouries, the other daynag not. The Fouries are starting
work today

On 1 October 2008, the Fouries resumed workinchatmunicipality (see further
below).

On 2 October 2008, the email string concluded wvaithemail from Ms Burger to

various people, which recorded the followingiralised, reinstatement is in order,
approved by General Manager K Tumago(@s dealt with below, the fact that the
issue was finalised was consistent with the evidetiat Mr Fourie gave at the
arbitration about his dealings withter alia Ms Burger upon his return to work on 1
October 2008.)

On 9 October 2008, Mr Tumagole addressed a laitdtrtVan Wyngaard, in which
he sought an explanation from Mr Van Wyngaard asmwo gave you authority to
sign on my behalf and cancel the termination ok [fFouries]. In evidence, Mr
Tumagole stated that he had not authorised theimyabf the approval letters.
Significantly, it follows from Mr Tumagole’s lettdo Mr Van Wyngaard that, as of 9
October 2008 (at the latest), Mr Tumagole was awlaae the Fouries were back at

work.

On 10 October 2008, Mr Tumagole addressed a l&ttdtr Jooste and Ms Steyn in

the following terms:

‘It has come to my attention that [the Fouries] badeen re-employed without having
followed the correct procedure and obtaining theassary authorisatian

According to our records the two persons have valily terminated their contracts
of employment on 29 August 2008, and they are fitrer@o longer employees of the
[municipality]. The vacancies created by their depee must be filled in accordance
with the provisions of the Recruitment, Selectionl &#lacement Policy. The re-
employment of the two without following the procedihat is laid down in the said
policy is grossly irregular




25.

26.

27.

Since there is no new employment contract conclbgddeen these individuals and
the [municipality], they are not employeesd are requested to vacate the CoT
premises with immediate effect. Both of you shaundticate to [me] as to_who
authorised the re-appointment of these people asfiimction is delegated to [me]

Your response in writing, within seven ... dayawsited.’(Emphasis added.)

Also on 10 October 2008, Ms Steyn sent an uneqaivesponse to Mr Tumagole, in
which she agreed that he had the authority to tam$ re-appoint, and referred to his
email of 25 September 2008 and letters from hie®ff 29 September 2008 (i.e. the
approval letters) in support of her contention that Tumagole had personally

authorised the reinstatement of the Fouries.

On 16 October 2008, Mr Van Wyngaard responded toTMimagole’s letter of 9

October 2008. The response reads in part as fallows

‘| did not cancel the termination of services didtFouries]. The intention of this
letter, written by Mr Mokgoko, was to notify thepdement that the leave provisions,
from 1 September 2008 until 30 September 2008 gbedted as normal unpaid
leave.

The cancellation of the termination of service tfe[ Fouries], according to Mr
Mokgoko, was approved after a report was writterthsy department. Mr Mokgoko
informed me that all system and paper work was dathen he asked me to sign the
said letters.’

On 17 October 2008, the Fouries were served witkrke (dated 16 October 2008)

from Mr Tumagole reading as follows:

‘Please note that you voluntarily terminated yoorgoyment on 29 August 2008 and
that there is therefore no longer an employmenttre@h between you and the
[municipality]. As the request to withdrawal youesignation came after the
termination of your contract of employment has makéfect, it is unfortunately not
possible to reverse the resignation and to reappgiou without following the
Selection Placement and Recruitment Policy. It t@®e to our attention that you
have resumed work in the Community Safety Depattivem are hereby advised to
vacate the premises as you are no longer an emplafythe municipality.

You are at liberty to apply for any vacancies thaght be advertised in future.’
(Emphasis added.)



28.

29.

30.

31.

On 21 October 2008, Commissioner Mmutle addresslettex to Mr Jooste (on the

letterhead of the community safety department)inggds follows:

‘Report seeking approval for the cancellation of tiesignations of [the Fouries] ...
was signed by you on 22 September 2008. Despitéattehat by this date the
employment of the two individuals was already iaffi¢ terminated at the end of
August 2008, the aforementioned report was appbreptocessed or sent to
Corporate and Shared Services Department withoutapproval as the head and
accounting officer of this department.

May you kindly explain why a report of this natuwas sent out without the approval
of the head of department and who allowed the tersgns to resume work from 1
October 2008 (Emphasis added.)

In his undated response to Commissioner Mmutle JMrste recordeahter alia as

follows:

‘The delegation to appoint (and for that mattemsatement of) any official lies with
the Corporate and Shared Services Department

I made the deduction that re-instatement / nomegatement is just a question of the
SED Corporate and Shared Services [i.e. Mr Tumdgekecuting his mandatis
terms of policies and procedures, and that the Conity Safety Department has
unfortunately little say in this matter as a fird#cision should be guided by Council
policies and processes.

As the request was brought to my attention by thel@yees themselves, their union
representative and the Key Account Specialist, bnstied the request for
reinstatement to the Corporate and Shared Senbegsartment as part of a normal
administrative process. According to my understagdthe reinstatement was
initially approved by Corporate and Shared Servjoghkich allowed the officials to
[resume] work.'(Emphasis added.)

This response confirms what is an important faMr-Tumagole (as he stated in his
letter to Mr Jooste and Ms Steyn on 10 October 2G@0® repeated during the
arbitration) had the delegated authority to reitestae Fouries. (Mr Jooste (like Ms
Steyn) appears to have understood him to have sadtea decision.)

On 24 October 2008, the Fouries referred an udfamissal dispute to the bargaining

council.
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The first stage of the arbitration and the comnaisst’s jurisdictional ruling

32.

33.

34.

On 16 February 2009, the parties conducted a fm&ation conference, at which the
municipality notified that it intended raising thi®intin limine ‘The [municipality]
states that there was no employment relationshipvden the parties after [the
Fouries’] resignation and disputes the existenceaadismissal. Presumably in the
light of this, the minutes of the pre-arbitratioonerence also record that the Fouries
would commence adducing evidence in support ofrtlaise that they were

employees of the [municipality] and unfairly disggd.

On 17 February 2009, the first stage of the artbitnawas conducted. Although it had
been anticipated that evidence would be led inaespf the municipality’s poinin
limine, the issue was ultimately dealt with purely onlblasis of legal argument by the
representatives (Mr Geldenhuys for the Fouries indfema for the municipality)

with reference to bundles of documents.

On 18 February 2009, the commissioner issued hisdjational ruling. In his

‘analysis of submissions’, the commissioner fouadadows:

‘The [municipality] did not dispute that the [Foes] rendered traffic inspectorate
services until 16 October 2008 on the instructidtheir superiors in its employ. The
duties they performed included the issuing of itdfiies. The latter forms part of the
[municipality’s] business. The [Fouries] had forgluuration of their stay since their
return, assisted the [municipality] carrying on isisiness. The fact that they served
the [municipality] and the [municipality] did noteview and nullify their actions
entitled them to remuneration. The [municipalitddhcollected revenue in the form
of traffic fines which were to date lawfully issusdthe [Fouries].

In terms of section 200A of the [LRA] ... [quotat@frsection omitted].

It is not in dispute that the [Fouries] were proeu with tools of work or equipment
by the [municipality] and worked overtime on theedtion of the [municipality].

Section 200A presumes that any such person is digsar of the form of the contract,
an employee, unless contrary can be shown.

The [municipality] failed to show the nature of thelationship it had with the
[Fouries] when it provided them with assignmentsd amork equipment until 16
October 2008.
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I must concur with the [Fouries] that an employmesgiationship existed as at the
date of the alleged dispute.

The [municipality’s] argument that the [Fouries’erengagements were irregular for
lack of authority by the person who processed tbsignation withdrawal and
approved same cannot be sustained. The fact tlabipe may have actadtra vires

in the process is a matter for a reviewing judgke Tmunicipality] did not furnish
me with any order form a court rendering the acsi@f its employees invalid and
declaring everything that was done in terms of slack of authority null and void.
The [municipality] is aware that the definition employee in the LRA is silent on the
legality of the contract of employment. There iseckaw which points to the fact that
an illegal immigrant who conformed with the defonit of an employee enjoyed the
protection of the LRA despite the fact that he wdrkor another without a work
permit. My duty is [therefore] not to enquire anétermine the validity of the
contract but merely to satisfy myself that the ipattconduct falls within the meaning
of an employee.

What is before me is that the [municipality] hadt mnly expressly but also by
conduct allowed the [Fouries] to resume their omiy duties. The [municipality’s]

conduct was an implied approval of the [Fouriesdquest for withdrawal of their
resignations. | also accept that the notice datédDttober 2008 falls squarely within
the meaning of dismissal in terms of section 1§&]0f the [LRA].’

In the result, the commissioner ruled that the aaigg council had jurisdiction to

arbitrate the alleged unfair dismissal dispute.

The second stage of the arbitration and the comamess award on the merits of the

dismissal

36.

37.

On 6 and 7 April 2009, the second stage of thetratibn was conducted. The
municipality commenced adducing evidence and calleelse witnesses — Mr
Tumagole, Sidney Dreyer (logistics department) &wmhier Lubbe (chief security
evaluator). The Fouries then each gave evidencg, cafled Heinrich Spies and

Cornel van der Walt (both metro policeman) in tltgfence.

Remarkably, despite the commissioner having alrdadpd that the Fouries were
employees of and had been dismissed by the muhigipdoe municipality would

appear to have made no attempt during the secage sif the arbitration to acquit
itself of the onus of establishing that the Fouriismissal was substantively and
procedurally fair. Instead, through the evidencésofmain witness, Mr Tumagole, the
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municipality sought, in effect, to re-run the césead run during the first stage of the
arbitration. This is well illustrated by the conding paragraph of the municipality’s

written closing argument at the second stage o&theration:

‘Based on the arguments above | request the atitreo order that there was no
employer-employee relationship between [the Folesl [the municipality] after
the resignation of [the Fouries].

Further that the employer did not dismiss the [Res} as they allege.’

In his award on the merits of the dismissal datdétby$ 2009, the commissioner noted
that, although the issue of whether the Fourieseveenployees and were dismissed
had been dealt with at the first stage of the aatin, the municipality continued to
reintroduce it as its defence at the second stédbeoarbitration. Forthe sake of
completenessthe commissioner restated the reasons for hiseeauling. Turning
thereupon to the fairness of the Fouries’ dismjstbel commissioner found that the
municipality had made no attempt to acquit itsélthe onus of proof resting on it in
this regard, and went on to conclude that the lésudismissal was substantively and
procedurally unfair. In the result, the commissiomedered the municipality to

retrospectively reinstate the Fouries.

Grounds of review and the parties’ submissionslation thereto

39.

The municipality pleads four grounds of review, mdynthat: (i) the commissioner
committed an irregularity and / or misconduct imding that the Fouries were
employees of the municipality between 1 and 15 Betd?008 and subsequently
dismissed, in circumstances where they failed tvgrany of the submissions made
on their behalf by their attorney at the first gtagf the arbitration; (ii) the
commissioner’'s finding of jurisdiction (premised dhe Fouries having been
employees of and dismissed by the municipality) waseasonable; (iii) the
commissioner committed an irregularity and / or cargduct in finding that the
Fouries were reinstated / re-employed between 1 #&BdOctober 2008, in
circumstances wherenone of the officials of the [municipality] withehrequisite
authority to order their reinstatement / re-empl@nhad specifically communicated

such decision to themand (iv) the commissioner committed an irregityaand / or
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misconduct in finding for the Fouries, in circumstas when theykhew or were
expected to know that their re-appointments or ceeptance to the employ of the
[municipality] were irregular as [it] was done by person with no authority to do

sd.®

In argument before me, Mr Shaba addressed theseqgfiestions: (i) whether the
finding that the Fouries were employees of the wipality is assailable? (‘the first
question’); (i) whether the finding that the Fasgiwere dismissed is assailable? (‘the
second question); (iii) whether the jurisdictionailing is assailable? (‘the third
guestion’); (iv) whether the Fouries were reindatee-employed during the period 1
— 15 October 2008 (‘the fourth question’); and\flhether the Fouries knew or ought
to have known that their re-appointment by the rmipality (if any) was irregular?
(‘the fifth question’).

In addressing thérst question the main thrust of Mr Shaba’s attack in relatiorihe

commissioner’s finding that the Fouries were emetbypy the municipality at the
material time was that (so it was submitted) thexésted no formal underlying
contract of employment between the parties, and thea municipality had not

communicated an acceptance of the withdrawal oFthe&ies’ resignation to them.

In developing his argument, Mr Shaba placed regamt the judgment of this court in
MEC for the Department of Health, Eastern Cape \e@thal & others[2009] 5
BLLR 470 (LC), in which it was found thaftthe contract of employment (although
influenced by labour legislation, collective bargmig and the constitutional
imperative of fair labour practices) remains the sisa of the employment
relationship, and that an employment relationship cannot existhout the
conclusion of a contract of employméfith reference hereto, Mr Shaba submitted
that had the commissionendt relied solely on the simplistic approach angrkl
interpretationi of the definition of ‘employee’ in section 213 tife LRA, and instead

had regard to the absence of the existence of sacbrof employment between the

° The municipality did not pursue in argument theugd of review that the commissioner had commitied

reviewable defect in awarding costs against theiamadity in his award on the merits of the disnaiss
10 At paras 51-52.
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parties, he would have concluded that there wasnmaloyment relationship between

the parties.

Mr Shaba went on to submit that, insofar as theriEswsought to rely on any of the
communications contained in the record to estabiistt the withdrawal of their

resignation / reinstatement had been accepted dymitimicipality (and thus that a
contract had come into being), all such commurocsti were internal

communications amongst officials of the municipaliand that none of them were
ever formally and directly communicated to the kesir This included the Jooste
recommendation, Mr Tumagole’s email of 25 Septen#¥)8 to Mr Mabusela, and

the approval letters.

In addition to this, Mr Shaba contended that, ip ement: the Jooste recommendation
had not been signed by the two other persons teflan the second version thereof,
and, furthermore, Mr Jooste had not indicated wdrelte approved / disapproved of
the recommendation; Mr Tumagole’s email of 25 Saybker 2008 was responded to
by Mr Ratsiane on 29 September 2008, which resperskided any possibility of

the Fouries being reinstated; and Mr Van Wyngaauti $ince explained his signature
of the approval letters and had made it clear tthety constituted internal

correspondence.

In conclusion on the first question, Mr Shaba sutadi that the finding by the
commissioner sets a bad precedent in employment relations ang head to
absurdity wherein any person can avail himselfrsbE at the work premises of any
employer and claim to be an employee based onose2fi3 of the LRA by virtue of
having rendered this or that service or having béaamished with this or that work
tool regardless of whether or not such a persondrascontract of employment, was
appointed, employed or re-employed in accordandb thie employer’s procedures

Regarding thesecond questigrMr Shaba submitted that, insofar as there had hee
pre-existing employment relationship between theigs the Fouries could not have
been dismissed by the municipality. Again, Mr Sheddeed onOdendaal (supra)in

which it was held that[a]n employee cannot claim to have been dismis$eti
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employment relationship existeéd Furthermore, Mr Shaba submitted that Mr
Tumagole’s letter of 16 October 2008 did not cdntgia letter of dismissal, because
it was written on the understanding that theretegiso employment relationship, and
made reference to the fact that the Fouries haddegldo attend at the municipality’s
premises in the absence of being appointed, artdittinaas not possible to appoint
them without following the recruitment policy. Fiya Mr Shaba placed reliance on
‘Kylie’ v CCMA & otherq2008] 9 BLLR 870 (LC), in which it was held thdi]t is
clear from the definition of dismissal in sectid6{1)'” of the LRA that the existence
or prior existence of a valid contract of employmenthe necessary condition to
found the statutory right to fair dismissaf According to Mr Shaba, this principle
was not tampered withby the LAC in the ensuing appedKylie’ v CCMA & others
[2010] 7 BLLR 705 (LAC)). In the light of this, MBhaba submitted that, in the
absence of a contract of employment between thigepathe Fouries could thus not

have been dismissed within the meaning of sectifi{1).

Regarding thethird question Mr Shaba submitted that the commissioner’s
jurisdictional ruling was assailable because tharies did not qualify as employees
(for the reason already submitted), and because thas no evidence, as opposed to
submissions by legal representatives, at the dtege of the arbitration upon which
the commissioner could have based his ruling. Adiogr to Mr Shaba, the
commissioner ought to have permitted the adducingvimlence by witnesses before
making his jurisdictional ruling, and ought nothave relied simply on submissions
by legal representativessome of which turned out to be false when the merdre
considered

Turning to thefourth questionon the basis of the submissions made in reldatidhe
first question, Mr Shaba submitted that the Fouese not reinstated / re-employed
during the period 1 — 15 October 2008. Mr Shabatveento submit as follows:
‘Other than the submissions of Mr Geldenhuys [& filst stage of the arbitration]

1 At para 44.

12 5ection 186(1)(a) states that dismissal meansttimemployer has terminated a contract of employméth

or without noticé Section 186(1)(b), (d), (e) and (f) are also @émised on the existence of a contract of

employment.
13 At para 90.
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and allegations (not substantiated by any documient)he [Fouries’] witnesses [at
the second stage of the arbitration] that they vearkvith [the Fouries], for 17 days
or so, there was no shred of evidence that [theriésp were issued with firearms,
new appointment cards, that they issued ticketsfened, etc as initially alleged and

submitted at the [first stage of the arbitration]

Regarding thdifth question Mr Shaba submitted that, insofar as the Foureagdc
rely on internal correspondence that had not beemaunicated to themnone of the
writers of any such communications, in particulaosdte and Van Wyngaard, had the
requisite authority to order any such re-acceptarme re-appointment [of the
Fouries] outside of the [recruitment policy]Mr Shaba went on to submit in this
regard that the commissioner ought to have hadrdega the principle held in
POPCRU v Minister of Correctional Servic§006] 4 BLLR 385 (E) that[flhe
effect of an administrative action that is takemhwut lawful authority is that it is a
nullity’.** On this basis, Mr Shaba submitted that there wasneed for the
municipality to have obtained an order setting @saadyultra vires actions (as the

commissioner found). Mr Shaba also referred toradlhorities in this regard.

In his response, Mr Geldenhuys, in effect, embrabedcommissioner’s findings. In

summary, he submitted that: in circumstances wtherd-ouries had returned to work
and worked, they qualified as employees; once Wasd accepted, Mr Tumagole’s
letter of 16 October 2008 was plainly an act ofrdssal; the Fouries reinstatement
had been properly authorised and was valid; andnjynevent, the decision remained
valid until it was set aside on review, with reli@nbeing placed in this regard on
Oudekraal Estates (Pty) Ltd v City of Cape TowntBeos2004 (6) SA 222 (SCA).

The facts relating to what was communicated toRberies, and what transpired between 1
and 17 October 2008

51.

Before dealing with the five questions addressedMryShaba in advancing the
review application, there are two key factual issubat can be conveniently
addressed at this stage. The first issue is whatcemmunicated by the municipality

14 At para 75.
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to the Fouries in relation to their reinstatemdsgaring in mind that, save for Mr
Tumagole’s letter of 16 October 2008, none of thgt@n communications referred to

above were addressed directly to the Fouries.

In his evidence, which appears to have gone urestngd#id, Mr Fourie testified as
follows. After about two weeks in New Zealand, thefled Ms Burger and advised
that they wanted to reverse their resignationsti@nadvice of Ms Burger, they then
sent Ms Burger their email of 18 September 2008 aotfied IMATU. Further
hereto, they received a copy of the Jooste recordatem and were told by Mr
Coetzer (of IMATU) that all was in order. (Mr Coetzit will be recalled, had been
provided with the original of the Jooste recomméiotiaon 22 September 2008, and
had been advised of the reinstatement of the Fourithe email from Anel Fourie on
25 September 2008). They thereupon returned tohSafiica, and would not have
done so if the status of the withdrawal of thesigeation had been uncertain. Upon

their arrival back at the municipality:

‘... we went to_Elsabe Burgdor advice. She said she must clarify the mattién w

Martin [Steyn] from Legal to check if our paymeatsd bonuses were not paid out.
After that_she gave us appointment certificatesd®a They said we must go to the
Safety Department to see Ben MokgbKdpon our arrival there [he] said he cannot
do that as he had to clarify the matter with Keatse [Tumagole, presumably]. He
said he phone us that day. He did call and saidyeimg is clarified and we can go

ahead. ...

We went to uniform department and found De Jarged he said he must get
something from and received an email from HR andskaed me with complete
uniform.™® (Emphasis added.)

Mr Fourie went on to testify that he had also besned with a motorcycle. He also
referred to the fact that he received a letter fids Steyn (which was probably a
copy of the letter of approval, it having been potMr Tumagole under cross-

examination that the Fouries had received a copretif, which he could not dispute).

A second key factual issue is what transpired betwbe period 1 and 17 October

2008. Although Mr Tumagole was sometimes coy inevglence in this regard, he

15 He being the contact person in the letters of ayxdr

1% This evidence in contained on the reconstructustript.
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conceded under cross-examination that he was natposition to dispute that Mr
Fourie was issued with a uniform and motorbike aetdabout issuing traffic tickets
until receipt on 17 October 2008 of Mr Tumagolesttdr dated 16 October 2008.
Messrs Dreyer and Lubbe (who also gave evidencéh®municipality) could not
take the issue much further — the former statiny tdmat the Fouries had not been
reissued with firearms, and the latter that they hat been reissued with appointment
certificates / cards upon their return (althoughshemingly had no comment on the
assertion that they were given back their origagpointment cards by someone else).

In his evidence, Mr Fourie testified that he haerbéssued with a uniform and
motorbike, but not a firearm, and that he had beutissuing traffic tickets during
the course of performing his duties. For her pllits Fourie testified that she had
returned to work in the event management unit (@tsre had worked before her
resignation). Messrs Spies and Van der Walt (whstified for the Fouries)
corroborated the Fouries’ case — the former hatesgfied that he worked with Mr
Fourie and the latter that he had worked with Mosirie throughout the period 1 to
17 October 2008.

In addition to these facts, it warrants mentiont the wording of the municipality’s
own correspondence reflects that the Fouries retlto work on 1 October 2008.
Reference is made in this regard to Mr Tumagolket®t to Mr Jooste and Ms Steyn
of 10 October 2008 (the Fouries were-employet and Mr Tumagole’s letter to the
Fouries dated 16 October 2008 (you haweturned to worK. Significantly, as
mentioned above, Mr Tumagole was aware — at tlestléty 9 October 2068— that
the Fouries had beere*employetl(as he put it) but only raised the issue withnthe
week later. Mr Tumagole, being the bearer of ththaty to reinstate them, thus

allowed the Fouries to continue working for thiméi before taking decisive action.

| turn now to consider each of the five questionki¢h | have reformulated in some

respects) addressed by Mr Shaba in advancing Wienre@pplication.

"When he wrote to Mr Van Wyngaard seeking an exlan as to why he had signed the approval letters.
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The first question: were the Fouries employees®tntunicipality?

57.  An ‘employee’ is defined as follows in section 2if3he LRA:

‘(a) any person, excluding an independent contngacteho works for another
person or for the State and who receives, or idtledtto receive, any
remuneration; and

(b) any other person who in any manner assistamymg on or conducting the
business of an employer.’

58.  Although the municipality placed reliance on thetféthat no formal (i.e. written)
contract of employment was in existence betweermpénges, the conclusion of such a
contract is, of course, not a requirement for dicaliion as an employeé.in the
circumstances, the essential question is whethex thunicipality validly
communicated its acceptance of the withdrawal ef Fouries’ resignation to them

(such as to give rise to a contract).

59. | do not agree with the submission that the muaidyp did not do so. On my
assessment of the evidence, the municipality’s @aoee of the withdrawal of the
Fouries’ resignation was communicated to them memally by way ofinter alia:
(a) the Jooste recommendation (the original of Wwi@s provided to Mr Coetzer —
the IMATU shop steward who was representing therieswand liaising with them);
(b) Anel Fourie’s email of 25 September 2008, wisble copied to Ms Steyn and Mr
Coetzer; (c) Ms Steyn having provided Mr Fouriehwa copy of the letter of
approval; and (d) the conduct of Ms Burger, Mr Mokg and Mr De Jarger (who
each undertook various enquiries before, in effecnfirming that the Fouries’

reinstatement was in order) upon the Fouries’ retoiwork on 1 October 2008.

60. Contrary to what was submitted on behalf of the igipality, in circumstances where
they were provided or sent to IMATU, the Joosteoremendation and Anel Fourie’s
email of 25 September 2008 do not constitute puretgrnal communications.
Furthermore, to my mind, the fact that the lettér approval was an internal

communication is of little consequence — this imcwnstances where it was

Bwhite v Pan Palladium SA (Pty) L{B006) 27 ILJ 2721 (LC).
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confirmation of what had already been conveyed tdCdetzer by Anel Fourie in her
email of 25 September 2008 (a few days beforedtierlof approval) and where Ms
Steyn had been liaising with the Fouries throughsutely to the knowledge of all
concerned). In these circumstances, | am not peesudy the submission of an

absence of formality and direct communication.

| am also of the view that the submissions sumredria paragraph 44 do not assist
the municipality. There is nothing on the recordestablish that the Fouries would
have had any reason to question the Jooste recodatiam and, despite Mr Jooste
not having deleted the ‘inapplicable’ (as betwegpraved / not approved), all
concerned always interpreted him as having recordetnhe reinstatement of the
Fouries. Turning to Mr Ratsiane’s email of 29 Segier 2008, notwithstanding the
fact that there is no evidence to establish theFburies knew about it, Mr Ratsiane’s
view (which was in any event misinformed to an agtelid not serve to override the
email of 25 September 2008 of Mr Tumagole (who Wesbearer of the necessary
authority) and which clearly set in train a procésat culminated in the approval
letters. And, as | have already found, the apprtet#trs cannot simply be styled as

internal.

In conclusion, in my view, as at 1 October 2008patract of employment between
the parties was in existence — in the clear anglgirterms set out in the letter of

approval. (This is, however, linked to the fifthegtion addressed below.)

If | am wrong, and a contract of employment did omine into existence, the question
that then arises is whether, as submitted by theicipality, the absence thereof
means that the Fouries could not have qualifiemployees’ as defined in section
213 of the LRA.

In Discovery Health Limited v CCMA & othef2008] 7 BLLR 633 (LC), Van

Niekerk AJ (as he then was) found as follows:

‘Taking into account the provisions of section 23¢f)the Constitutiol?, the

¥ Which provides that ‘everyone has the right to fabour practice’.
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purpose, nature and extent of relevant internatigtandards and the more recent
interpretations of the definition of “employee” Ilyis Court’, | do not consider that
the definition of “employee” in section 213 of th&®A is necessarily rooted in a
contract of employmentt follows that a person who renders work on @ibather
than that recognised as employment by the commenmay be an “employee” for
the purposes of the definition. Because a contrdeimployment is not the sole ticket
for _admission into the golden circle reserved foemploye€s the fact that
Lanzetta’s contract was contractually invalid ordgcause Discovery Health had
employed him in breach of section 38(1) of the lgnation Act did not automatically
disqualify him from that status

That, | think, is the short answer to the questlat the commissioner had to answer.
It was not necessary for the commissioner, as Herdhis attempt to overcome the
argument that Lanzetta’'s employment contract waalid, to construct a conception
of an “employment relationship” and to consider \liier Lanzetta was a party to
such a relationship. If, as | have suggested, thauwry definition of “employee” is
not a sidecar to the motorcycle of the common lawtract of employment, the
commissioner had simply to ask, when applying tketutery definition of
“employee”, whether Lanzetta worked for Discovematth and whether he received
or was entitled to receive remuneratidihe answer to both these questions is clearly
yes. Therefore, for the purposes of determining@RaMA’s jurisdiction to accept
Lanzetta’'s referral of a dispute, Lanzetta was amplyee and Discovery Health
employed him* (Emphasis added.)

And further:

‘It was not necessary in this instance for the casiminer to resort to a construction

that transcends the employment contract as a wholerder only to address the

consequences of the alleged invalidity of Lanzeitahtract. As | have indicated, the
invalidity argument is best dealt with more simply the basis that because the
statutory definition of “employee” extends beyond @mployment contract, then
contractual requirements (at least as they relatevalidity) are not relevant to the

application and interpretation of the definitioff (Emphasis added.)

65. Allied to this, in‘Kylie’ (LAC) (supra) the LAC, having accepted that the LRA must
be read so as to implement section 23 of the Qatisti, found as follows:

‘Once it is accepted that the constitutional right fair labour practices vests in
“everyone” and, further that it includes not onlanpies to a contract of employment

2van Niekerk AJ referred in this regardRumbles v Kwa Bat Marketing (Pty) Lj2D03] 8 BLLR 811 (LC) at
para 17, andVhite (suprapt 391C.

2L At paras 49-50.

22 At para 52.
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but those persons in an employment relationskip Trengove’s submission, to the
effect that persons, who engage in services putsisaan employment relationship
such as the appellant, are covered by section @8pimes particularly compelliné.a
Emphasis added.)

66.  Although not expressly mentioned iscovery Health (supra)t is noteworthy that
paragraph (b) of the definition of ‘employee’ igmificantly wider than paragraph (a).
It is not circumscribed by the requirement thatwesration must be paid or that work
must be performed. Instead, in order to qualifam®mployee, the person need do no
more than in any manner assist in carrying on andaoting the employer’s
busines$? Here, there appears to be no requirement forxtstemce of a contract of

employment in order for a person to qualify as eupleyee.

67. Regarding this court’s judgment @dendaal (suprg)it warrants mention that the
court’s findings were not made in the context ofirzierpretation of the definition of
‘employee’ (to which no reference was made by therty. This notwithstanding,
insofar as the court held that the existence afrdract of employment is a necessary
prerequisite for an employment relationship, | ezsfully disagree and prefer the
approach of Van Niekerk AJ iDiscovery Health (supra).

68.  Accepting, as | do, that a contract of employmeniot a necessary prerequisite for
gualification as an employee, the question thewhsther, on the assumption (for
present purpose) that a contract of employmentnditilcome into existence, the

% At para 22.

24 Du Toit, et al, Labour Relations Law5™" ed) at 73-74 opine as follows regarding the redsothe broadened
ambit of paragraph (b)The principal reason, it would seem, is the faettth person may be in @ facto
employment relationship with another despite theealoe of a formal employment contract between theos,
where the employing entity is an empty shell ovaredi controlled by a third party, a person employsdthe
former may to all intents and purposes be an engglogf the latter notwithstanding the absence of an
employment contract between them. The definitiop atso includede factoemployees who do not have valid
contracts of employment; for example, foreignethaouit work permits or unassisted minors whose emtsrof
employment have been repudiated by their legaldjaas’ The authors go on to state as follows at 743n 8
‘Another example is a purported contractual relasibip where one party did not intend to enter intmoatract

of employment, thus rendering the contract voidvoidable ... . Even where consensusidemis lacking,

however, it is possible that an employment relatiop in the broader sense may come into existence
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Fouries nevertheless qualified as employees. Irviey, they did. On the facts, the
Fouries worked for the municipality throughout ffexiod 1 to 17 October 2008, with
the knowledge of Mr Tumagole (certainly from 9 Qu#o 2008 onwards), and, in
these circumstances, would surely have been ehtleemuneration, with the result
that paragraph (a) of the definition of ‘employeeas satisfied. Alternatively, the
Fouries qualified as employees under paragraphr(tihat, throughout the aforesaid

period, they assisted the municipality in carryamgor conducting its business.

The second question: were the Fouries dismissekebgunicipality?

69. Accepting, as | have found, that there was a conih employment between the
parties, the facts demonstrate, in my view, thatTdmagole’s letter of 16 October
2008 brought that contract to an éndht the level of substance, it constituted an act
of dismissal in terms of section 186(1)(a) of thBA, in that the municipality

terminated the contract of employment without ratic

70. Insofar as no contract of employment was in exc#emut the Fouries nevertheless
gualified as employees in terms of the definititiereof (as | have found in the
alternative above), the question that arises ighénghe Fouries could still have been
dismissed within the meaning of the definition dfsmissal’ in section 186(1). Mr
Shaba answers this question in the negative obabis of the finding irkylie’ (LC)
(supra)that the existence of a valid contract of emplogtrie a necessary condition
to found the statutory right to fair dismissal. @y reading ofKylie’ (LAC) (supra)
the LAC held differently, to the effect that, evédna contract of employment is
invalid, an employee who is party to an employnretdationshipper seis entitled to

protection from unfair dismissAi.

71. Notwithstanding the above, in my view, ‘contract employment’ in section
186(1)(a) should be interpreted widely, so as t@oserpass an ‘employment
relationship’. Unless this is done, persons whondb establish the existence of a

contract of employment, but nevertheless qualifyeaployees under the LRA (see

% NULAW v Barnard NO & anothd2001] 9 BLLR 1002 (LAC) at paras 23-26.
% Seeinter alia para 38.
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above) would be deprived of protection against inrdsmissat’, which could not
have been intended and would be at odds with thetitotional right to fair labour
practices’® This, in my view, is the clear import of the pagsdrom ‘Kylie’ (LAC)

(supra)quoted in para 65 above.

In the circumstances, even if a contract of emplayimdid not come into being
between the parties, | am nevertheless of the theaivthe Fouries were dismissed by

way of Mr Tumagole’s letter of 16 October 2008.

The third question: is the commissioner’s jurisaictl ruling assailable?

73.

74.

75.

On the basis of my conclusions that the Fourieseveenployees and that they were
dismissed by the municipality, | am of the viewtttitee commissioner correctly found
that he had jurisdiction to arbitrate the dismisdapute. The fact that there are
aspects of the commissioner’s reasons that | dagiee with, does not detract from
this.

Although | am in agreement that, in accordance witlat had been agreed between
the parties at the pre-arbitration conference,aul have been appropriate for the
commissioner to hear evidence at the first stagiefarbitration before making his

jurisdictional ruling, in the light of the decisidhat | have made to determine this
matter based on the transcription of both the &rat second stages of the arbitration,

this does not affect the outcome hereof.

Indeed, the fact that Mr Shaba invited me to pethisdranscript of the second sitting
of the arbitration to, in effect, determine theetrfacts (see para 47 above),
demonstrates that the issue of jurisdiction shdadddetermined by me on all the

material.

" In Discovery Health (supradt para 52 (second para so numbered), Van Niek&nemarked as follows in

this regard: The definition of dismissal, defined in section 1&6the LRA, inter alia, to include “the

termination by an employer of a contract of emplegtnwith or without notice” may present a juristiimal

difficulty to persons who are in engaged in disgdiemployment relationships and who claim unfandssal

(because of the specific reference to a “contrdatrmployment”) but his is not one of those cdses
2 See for a comparable approadfyeth SA (Pty) Ltd v Mangele & oth¢2905] 6 BLLR 523 (LAC).
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The fourth question: did the Fouries return to wdtking the period 1 — 17 October 2008?

76.

7.

With reference to my analysis of the facts in pespgs 53-55 above, | am of the

view that the Fouries did in fact return to workidg the period 1 — 17 October 2008.

The submission made on behalf of the municipabtyhe effect that the veracity of
the evidence of the Fouries’ witnesses should besttpned because it was not
substantiated by documents, is plainly without meAlso ignored by the

municipality in this regard is the evidence (appé#seuncontested) of the Fouries
themselves, which clearly established that theytvedrout their duties up until 17

October 2008 — this after having been given baek thriginal’ appointment cards.

The fifth question: was the Fouries’ reinstatem@rfound) ultra vires and void ab initié%

78.

79.

As set out above, Mr Shaba submitted that, insadat is found that the Fouries were
reinstated, none of the authors of any of the wsricommunications (including
Messrs Jooste and Van Wyngaard) were authorisedeftect the Fouries’
reinstatemenoutsidethe recruitment policy. In effect, | understooe gubmission to
be that the process followed in reinstating therfesuvas in breach of the recruitment
policy, in that it provides for a formal recruitnteand approval process, and that these
processes were not followed in reinstating the fesu~rom this basis, | understood
Mr Shaba to submit further that the act of reinstatthe Fouries constituted
administrative action; that such act walsra vires the recruitment policy (for the
aforesaid reasons) and thus unlawful; and that sgthvas voidab initio (and thus

visited with a nullity).

In his response, | understood Mr Geldenhuys to sutitwat this point (which | refer to
as the tltra virespoint’) is different to the municipality’s pleadegounds of review.
There are only two paragraphs that could conceyabler theultra vires point —
paragraph 6.4 of the founding affidavit and parpbr&.1 of the supplementary

% This is the essence of the submission, althoughSkaba’s fifth question was formulated as follows:

‘Whether the [Fouries] knew or ought to have knowat ttheir re-acceptance / re-appointment by the

[municipality] (if any) was irregular?



26

affidavit. The first of these paragraphs allegest tthe commissioner committed a
reviewable defect in finding that the Fouries haérbreinstated during the period 1 —
15 October 2008, in circumstancegere none of [the] officials of the [municipality]
with the requisite authority to order their reinggment ... had specifically
communicated such decision to thelhe second paragraph alleges, in turn, that the
commissioner committed a reviewable defect by figdin favour of the Fouries
‘when [they] knew or were expected to know thatrtheiappointments or re-
acceptance to the employ of the [municipality] weregular as [it] was done by a
person with no authority to do 'shile, in both instances, there is a complaih&ao
lack of authority, there is no reference in eitharagraph to the recruitment policy —
let alone to a breach thereof beinlira vires and the ensuing reinstatement being
void ab initio as a consequence. In the absence otiline vires point having been
pleaded, | find that the municipality is not emitl to rely upon it in these

proceedings?

80. Buteven if | am wrong in so finding and was toegtdin theultra virespoint, it is, in
my view, not a point that can succeed in the alsehthe municipality having put up
the recruitment policy. This is so because it woahdly be upon a thorough analysis
of the recruitment policy (read in the light of aagplicable statutory framework, to
which | have also not been referred) that a commusould be drawn as to the
consequences of a breach of its tefmk. certainly does not follow, as appears to
have been advanced on behalf of the municipaltgt & breach thereof would

necessarily result in the reinstatement of the iésureing voidab initio.

81. Insofar as the municipality persists with the grdwi review pleaded in paragraph
6.4 of the founding affidavit, | am of the view thais without merit. Leaving aside

the recruitment policy, which has not been brougtd the review, the person that

%0 Rustenburg Platinum Mines Ltd v CCMA & oth{2604] 1 BLLR 34 (LAC) at para 15.

1t is, of course, not every omission or defectahhéntails the drastic penalty of invalidity. Insthegard: No
universal rule can be laid down for the construstiof statutes, as to whether mandatory enactmdra lse
considered directory only or obligatory, with anghed nullification for disobedience. It is the ghaf courts ...
to try to get at the real intention of the legisleg by carefully attending to the whole scope efdtatute to be
construed(Howard v Bodingtor{1877) 2 PD 203).



82.

83.

27

had the authority to reinstate the Fouries was Mmagole. To my mind, despite his
claim in evidence that it only amounted to somenfaf preliminary indication, Mr
Tumagole clearly approved of the Fouries’ reinstagit in his email of 25 September
2008 in response to a request from the departmehicli is how the Jooste
recommendation was described in Mr Mabusela’s entailwhich Mr Tumagole
replied). The only condition that Mr Tumagole setswthat no termination payments
should have already been made to the Fouries, An#l Fourie having confirmed
that no monies had been paid over and that thedsowould thus be reinstated in her
email sent to Mr Coetzer (of IMATU) about an hoater. The fact that Mr Tumagole
did not himself convey this to IMATU does not medwat the communication was

wanting.

The evidence further establishes, in my view, MaffTumagole then did something
of an about turn in his letter of 10 October 2008 Mr Jooste and Ms Steyn.
Furthermore, as stated above, Mr Tumagole therwatlothe Fouries to continue
working until taking decisive action in his letterthem dated 16 October 2008.

Insofar as the municipality persists with the grdwi review pleaded in paragraph
3.1 of the supplementary affidavit, it was notmg view, established in evidence that
the Fouries had the knowledge that they are allégddhve had. In the result, | find

there also to be no merit in this ground of review.

Summation

84.

The main findings of the court are that the Fouwese employed by the municipality
during the period 1 — 17 October 2008; that theriesuvere dismissed by way of Mr
Tumagole’s letter dated 16 October 2008 (which thexeived the following day);
and, accordingly, that the commissioner was cotireassuming jurisdiction over the

dismissal dispute.
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Order

85. Inthe result, the following order is made:

1. The application is dismissed.

2. The applicant is to pay the costs of the third fangth respondents.
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