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JUDGMENT

LAGRANGE, J:

1] This matter concerns ion to set aside the findings of the
t Mr C Mahlangu’s dismissal by the third

respondent on 07 was substantively and procedurally fair.

second respondent

G]
tJ

A dispute over the fairness of the dismissal was referred to the bargaining
Council and the award following that referral was taken on review. On 3
February 2009, this court set aside the original award and referred the matter
back for a fresh hearing before another Commissioner. On the second
occasion, the parties agreed to present a stated case to the arbitrator, in
which the main issues in contention were raised. On 11 August 2009, the

second arbitrator handed down his award.

The relevant facts
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4] It is not necessary for the purposes of this judgementtones a agreed

facts recorded by the parties, but the salient one mentidpedjbelow.

[y
[}

art of which set out the

akings. The applicant was
irst of acting in an improper
lour. Although it was not part of

ase, it appears to be common cause

and jd yees. The second charge was that he disrupted the
municipality by blocking the venue for the sitting of a

ing and blocked free access of the public to the reception area

@)
[

The chairperson of the internal disciplinary enquiry, Mr Sibeko (‘Sibeko’),
found Mahlangu guilty of the charges and issued the recommended sanction
of suspended dismissal described above. The municipality sought clarity on
aspects of the chairperson's ruling, without advising the applicants until after it
had received the chairperson’s response. The full scope of the municipality's
enquiries is not entirely clear, but from the chairperson’s written reply it seems
the principal enquiry directed to him was to provide clarity on the criteria which
he had used in formulating his recommended sanction. On 18 September
2007 the municipality's attorneys sent a copy of the chairperson's response to
the applicant’s union. This was the first time the applicants were made aware

of communications between the employer and the chairperson.

7] In his response to the employer’s enquiries, the chairperson stated, amongst



other things, that :

"Before dealing with the questions rais€d by ieipality, | wish to

state that my sanction is merely a re endation to the municipality."”

"The municipality has got the righ devigte or not to deviate from the

recommended sanction z

“In other word up tonthe Ymunicipality to accept the recommended
sanction or1o substitute the recommended sanction with a
sanction the 5 fit."

c] The muniGig hen advised the applicant that he would be summarily
effect from 2 October 2007, without affording him a further

opporidnity 10 be heard before it took this decision.

dis wit

The arbitrator's award

Substantive fairness

5] In deciding that the applicant’s dismissal was substantively fair, the factors set

out below weighed heavily with the arbitrator.

10] Firstly, the arbitrator found it was of the utmost importance that the presiding
officer had an unrestricted choice of sanction because the collective

agreement provided that he could choose, amongst other things, any of a
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number of specified sanctions. Secondly, he hel was) C hat the
chairperson chose not to impose a sanction but er to recommend one. In

this regard, the arbitrator found it noteworthy er of the chairperson

to impose any sanction derived from the Dloyee relationship.

Having made these observations the afitrator continued:

hat the chairperson’s power derived

tionship'] would be in instances where

ibeko was given specific powers to impose discipline or sanction,
nce | am of the view that Sibeko can only recommend a sanction and
such recommendations can either be accepted or rejected by the

respondent.”

12] The arbitrator then considered the applicants’ argument that the dismissal was

unfair because the collective agreement had not been followed in the sense
that the chairperson's determination should have been final and binding in
terms of the disciplinary procedure.? The arbitrator dispensed with this
argument, citing the well-established principle that a failure to follow an
agreed procedure does not necessarily render a dismissal unfair.®* The
arbitrator also took into account the principle that, merely because a
disciplinary procedure deems an internal appeal to be final and binding, it

does not mean if an appeal is unsuccessful, an employee is precluded from

1 My annotation.
2 See the citation of Clause 9.4 of the disciplinary procedure in paragraph [22] of the judgment.
3 See Highveld District Council v CCMA & others [2002] 12 BLLR 1158 (LAC) at 1161, par[15].



io cedures

aryto make this

Issal imposed by the employer,

charges on which the employee had

d challenged the procedural unfairness of his dismissal on
the b he ought to have been given a hearing prior to the employer
the sanction of dismissal. The arbitrator dismissed this claim. He

that before the chairperson of the internal enquiry made his
recommendation both parties had an ample opportunity to present mitigating
and aggravating circumstances. Secondly, he found the applicant had not
advanced any authority for the proposition that he was entitled to another

hearing before the employer imposed the final sanction of dismissal.

15] Lastly, the arbitrator decided that there was nothing procedurally unfair about
the employer imposing its preferred sanction, because this was not an
alteration of the chairperson's sanction: the chairperson had made it
unequivocally clear that he had merely made a recommendation and it was up

to the employer whether to accept his recommendation or not.
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Grounds of Review

16]The applicants attack both the substantive findings of the

arbitrator.

17]They claim that the arbitrator acted u sonably in reaching his conclusion

that the dismissal was sub y fair because the collective agreement, in
quiry was acting, not only conferred
the power to impos im but also obligated him to do so. For
this reason, the arhi ailedito apply the very exception which he himself
had identified, e power to impose a sanction flowed from the
employe aflonship unless specific powers had been given to the

chairper se a sanction.

12] Expahding this ground of review in its heads of argument, the applicants
mak rence to the terms of the disciplinary procedure. The disciplinary
océdure is a collective agreement concluded under the auspices of the
SALGBC. In terms of clause 1.1 of the agreement, employers and employees
falling within the scope of the Council are obliged to comply with its terms. Not
only is it binding as a collective agreement, but clause 4.2 of the code states:

“The code is a product of collective bargaining and the application thereof is

peremptory and is deemed to be a condition of service” (emphasis added).

19]Clause 6.3 of the agreement provides that the municipal manager or
representative may establish a disciplinary tribunal to conduct an enquiry
where the misconduct might result in suspension, termination or dismissal.

Clause 6.4.1 states:

"The Municipal Manager or his authorised representative shall constitute a

disciplinary tribunal by appointing a suitably qualified person to serve as the



presiding officer. In general a person appointed to serv th e g officer
should be a senior employee in the employee of the loyer.Ndowever, if this is

not possible or desirable, any other suitably qualf ay be appointed.”

Z0] clause 7.1 provides that the hearingiishould beseemducted by the presiding

officer and clause 7.5 provides that thepresiding officer shall have the power,

amongst other things, to:

"7.5.6 make afi g of faet a aving considered the evidence,

7.5. orrectQand hear any plea in mitigation, aggravation or

0 deciding on a sanction to impose ; and

inter-alia, any of the following sanctions:

.8.1 written warning;

7.5.8.2 final written warning;

7.5.8.3 transfer to another position either with or without financial loss;

7.5.8.4 suspension without pay for a maximum of ten (10) days as is

furthermore referred to in clause 2.5.3 of annexure "A" hereto;

7.56.8.5 the withholding of any salary increment for a period not

exceeding 12 months;

7.5.8.6 demotion to another post with or without financial loss; or
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7.5.8.7 dismissal.”

(emphasis added) Q

in ten (10) days of the last day of the

e findings of fact, sanction imposed and the

211 Further, clause 7.6 states:

ereof and provide a copy_of the determination to the

7 or his representative and to the employee is

(emphasis added)

3
5

27] se 9 of the procedure deals with further matters relating to the disciplinary
tribunal. Clause 9.1 states that "in general" the presiding officer should be a
senior employee but if not possible or desirable any other suitably qualified
person. Clause 9.3 prohibits the presiding officer from consulting, conferring,
or having any casual contact with any of the parties or their representatives
while handling a matter without the presence of consent of the other party.

Importantly, clause 9.4 reads:

"The determination of the disciplinary tribunal shall be final and binding on

the employer save that the employee may lodge an appeal thereto."

2>] Although the applicants speak of the chairperson's recommendation on the
issue of sanction as ‘a finding’, it is apparent that he did not believe he was

making a final determination, but a recommendation. He certainly did not



apfecisely the kind of case
which the chairperson has
ction in terms of a disciplinary

employee parties. Not only that, but

its provisions In failing to apply his own test to the facts of

the matt > arbitrator clearly failed to act reasonably.

d on the broad choice of sanction afforded to the arbitrator

s conclusion that this also entailed the power to make a

aigperson a reasonably wide choice of sanction, but each one of the

asures listed in the section is unequivocally a sanction that could only be
imposed after a finding of guilt. There is nothing in the wording of that section
to suggest the chairperson was also given the discretion to merely
recommend a sanction. Remarkably, the arbitrator then makes the sweeping
assertion that he was not referred to any authority that the arbitrator was given
any powers to impose discipline or sanction. This statement is completely at
odds with the applicants’ heads of argument submitted at the arbitration
hearing which pertinently drew his attention to the provisions of the collective
agreement. This demonstrates a complete disregard on the part of the
arbitrator of those submissions, which were directly relevant to the issues
before him, and renders his conclusion on the issue of substantive fairness

unreasonable.

26] The applicants submit that the arbitrator’s finding of procedural fairness was
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also unreasonable because the arbitrator was in fact rity that

the applicant was entitled to a hearing before th i ered, but he

(2002) 23 ILJ (LC), in which the cqurt con n arbitrator’s finding of
procedural unfairness, in part beca mployee was not given an
opportunity (presumably to represe ns) in an in-house conciliation

which a more seri [ as imposed.* | agree that, in the

circumstances of thi ahlangu should at least have been given an
opportunity to Otthe esentations to the employer before it imposed
a harsher, ctign the chairperson was prepared to recommend.

Re luatio rocedural and substantive fairness

2 7] A reading of the provisions of the collective agreement cited above makes it
clear, in my view, that the parties to the agreement had jointly decided that
disciplinary hearings would be conducted by a specially appointed tribunal on
each occasion and that tribunal would be exclusively charged with the task of
making findings of fact and determining a sanction if any. No provision is
made in the agreement for anyone other than the appointed presiding officer

to determine these issues.

2] The only role provided for another level of management to play a part in the

final outcome of any disciplinary proceeding is in the event that the employee

4 At 539, paras [14] — [15]

11



[N

appeals against a disciplinary sanction given by c e of the
disciplinary enquiry. This appeal is provided for i use 14 0of the procedure.
joned that the code

a presiding officer to

2ndation to the employer. There is nothing in the
agree est that the powers given to the chairperson included the

or re-assign his responsibility to decide a sanction to

e semployer also did not invite any representations from the applicants
betfore it decided to take up the chairperson's invitation to determine the
sanction itself. As this was clearly a departure from the agreement, it might
reasonably be expected that it would not have assumed this power without
obtaining the applicant's consent for such a material deviation from the
agreement. But it did not. In deciding to perform the function which was
entrusted to the chairperson, the employer acted in direct breach of the
disciplinary procedure and exercised a power it was not entitled to exercise in
terms of that procedure. The fact that an employer is responsible for and
entitled to take disciplinary action does not mean that it can simply reclaim
powers to determine guilt and sanction which it has previously relinquished in
terms of a binding agreement that remains applicable to it The facts of this
case are also distinguishable from the case of Samson v Commission for
Conciliation, Mediation & Arbitration & Others (2010) 31 ILJ 170 (LC), in

which there was no collective agreement and there was a well established
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practice of reviewing disciplinary sanctions internally.

51]What the employer ought to have done waé the chairperson

that he was obliged to make a decision as well in terms of the
code, and to ask him to do so. In any gvent, the“"eémployer was well aware that

the chairperson did not think that the ction Jof dismissal was appropriate.

Instead of giving effect to hi wishes, it'Substituted it with a more severe
sanction, which it was e under the binding provisions of the
code.

hich the employer unilaterally assumed the power to

0 be imposed whereas it was bound by an agreed

ir ggason existed for his dismissal. Its action had the effect of the sanction
béing decided by someone other than the only person authorised by the code
to do so. Had the employer acted correctly and reaffirmed the chairperson’s
obligation to finalise the imposition of a sanction, there is no reason to believe
the chairperson would not have imposed the sanction he had recommended.
Accordingly, there is every reason to believe the dismissal would not have
occurred, had the employer not acted as it did. Thus it seems the most

appropriate remedy is to give effect to the chairperson’s recommendation.

251 If the employer was unhappy with the sanction the chairperson would have
imposed, it would not have been without recourse: it could have applied to

review the chairperson’s decision.®

5 At 177, par [11]
6 See Member of the Executive Council for Finance, Kwazulu-Natal & another v Dorkin NO &
another (2008) 29 ILJ 1707 (LAC).

13



54]The fact that Mahlangu and his representatives of the

chairperson’s views on recommgénding nor to make

representations whether any different €anction gould, or should, be imposed,
was procedurally unfair. It Iso a h of clause 9.3 of the code.
Accordingly, | am satisfied th licant’s dismissal was also procedurally

unfair.

Order Q

251 In the lig ove, the following order is made:

a. arbjtfator’'s award issued on 11 August 2009 under first respondent’s

umber MPD 110710 is reviewed and set aside.

b. The arbitrator's findings are substituted with a finding that Mr C
Mahlangu’s dismissal on 2 October 2007 was procedurally and

substantively unfair.

c. The third respondent must reinstate the applicant with retrospective effect,
including backpay, to the date of his dismissal, within 14 calendar days of

this judgment being handed down.
d. Mr C Mahlangu is reinstated subject to:

i.LA disciplinary finding that he was guilty of two charges of
misconduct, namely that he had acted in an appropriate manner

and had behaved disruptively on or about 29 May 2007,
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ii.A suspended sanction of dismissal for the e cO t, which
sanction will last for a period of 12 ths fr the” date of his

return to work;

iii.On being found guilty of one or mor: same or similar offence
during the twelve month pefied, he may be dismissed in terms of

the suspended sa

e. No order is madefas to c

o

R LAGRANGE, J

O
R

JUDGE OF THE LABOUR COURT

Date of hearing: 14 September 2010

Date of judgment: 21 June 2011
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O
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