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LAGRANGE, J:

Introduction

[1] The applicant wishes to review an arbitration awiasdied on 20 October 2006, in
terms of which the arbitrator found that it had coitted an unfair labour practice by
not promoting the third respondent to the posittdrManager: Bulk Services with
effect from 1 September 2003. The arbitrator foumthvour of the Mr R de Villiers,
of the third respondent, and directed the applitapromote him to the position with

retrospective effect to 1 September 2003.
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The review application

[2] The applicant’s founding affidavit briefly citesuiogrounds of review, claiming that

the arbitrator had exceeded the bounds of his atyho that:

"1l. He imposed a decision to appoint the third oesient retrospectively

regardless of the position having been filled;
2. He sought to substitute his finding for the demxi of the interview panel;

3. He was biased in relying on the relevant factssupport of the Third

Respondents case and excluding relevant factipostiof the Applicant’s case;

4. He was biased in privately informing the repréagve of the third respondent

of his decision prior to his official pronouncemenfthe same."

[3] The applicant did not amend its grounds of reviewemit filed its notice in terms of
rule 7A(8)(b) of the Labour Court Rules. The thgobund of review is completely
lacking in any factual particularity, making it fidult for the third respondent to
answer other than by an equally bald denial. Inwvad the lack of particularity
provided in the third ground of review there is oy concrete for the court to
consider on this point. Accordingly, the applicamust stand or fall on its

submissions on the other grounds it relies on.

[4] The applicant’'s heads of argument are not of musdistance in expanding on the
grounds of review. The heads compromise a numbdrubét points and make no
references to the record of the arbitration in sriigation of the grounds of review,

nor did they comply with the requirements of rugdf the labour court rules.

Brief chronology

[5] The fourth respondent submitted a grievance on @8hber 2003 concerning his

non-promotion to the position of Manager: Bulk Seeg. The grievance could not be



[6]

[7]

[8]

[9]
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resolved internally and the matter was referredraslleged unfair labour practice to
the relevant bargaining council ('the SALGBC"). iklitely, the matter was referred
to arbitration which ended on 13 October 2005 dmel dward was issued on 20
October 2006.

The new post was advertised on three occasion808. At the time de Villiers held

the post of Managing Engineer: Energy Managememg. @mployer led evidence that
five criteria were applied in short listing candiels namely formal qualifications,
relevant experience, prior learning or exposuréhtoworking environment, a grace
period to acquire suitable qualifications, and ewpient equity. The applicant
complied with all the formal requirements of thespobut he contended that the
successful candidate, Mr Sivhada, failed to comytia either the requirements or the

recommended criteria.

It was a requirement of appointment that the swefaegandidate should have a B
Engineering (Electrical) degree and a governmentificate of competency (a
"GCC"). Sivhada did not have a GCC. The recommenwstidentified in the
advertisement were "relevant experience and profesisregistration with ECSA in
terms of the Engineering Professions Act of SouthiicA." Sivhada was not
registered as a professional engineer. His expaiaa a qualifying engineer included
having been appointed in January 2001 by the ditysbwane municipality as an

engineer concerned with tariffs and metering inEhextricity department.

In evaluating the qualifications and experiencedef Villiers and the successful
candidate the arbitrator found that it was obvitha the fourth respondent was better

gualified and had at least eight years more releggperience as an engineer.

De Villiers contended that the successful candigatuld not have been shortlisted
because he did not meet one the requirement ongaai GCC. The employer
defended the shortlisting of Sivhada on the bdss, in terms of the advertisement,
candidates had to be suitably qualified "or have thpacity to become suitably
gualified within a reasonable period of time", asidce Sivhada was an electrical

engineer he had the capacity to obtain a GCC. @mtlestion of the comparative
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relevant experience of de Villiers and Mr S, theptayer's witness confirmed that a
person without relevant experience could not beomyped to the post of manager.
However, Sivhada was not willing to accept that \d#iers had more relevant
experience than he did. He testified that it wasdbality of the experience and not
the extent of it which mattered. However, the a#bdr found that Mr Sivhada’s prior
contact with the working environment at best amednto exposure and did not

amount to relevant experience.

[10] De Villiers had contended that not all the memhérthe interviewing panel had
sufficient knowledge of the technical and stratezgpects of the questions asked in
the interview and therefore were not able to fairbgess his answers. He maintained
that only one member of the four member panel hadélevant knowledge to enable
him to assess his answers in the interview. This Wa Ehrich’ The only other
member of the panel with a professional engineediggyee, Dr Potgieter, was a civil
engineer, not an electrical engineer, and accorirtg Villiers was therefore not in a

position to evaluate his responses.

The arbitrator’s findings

[1] The award is 18 pages in length and is considerdbtgiled, which will not be
repeated here. Only those portions of the awara@hvare relevant to the grounds of

review will be considered.

[2] The arbitrator found the employer had been unabtidpute the qualifications of the
panellists.The points allocated by the four members of therinéwing panel for

different questions can be illustrated by way tdlale set out below:

Panellists J Ehrich L J Potgieter L Nawa Ratsiang

Candidate: R de Villiers
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Panellists J Ehrich L J Potgieter L Nawa Ratsian
Question 1 2 2 3 2
Question 2 4 3 1 2
Question 3 2 2 2 1
Question 4 2 2 3 2
Question 5 4 2 2 3
Question 6 2 3 2 3
Question 7 3 2 1 3
Total 23 16 14 16
Candidate: P Sivhada
Question 1 2 2 4 4
Question 2 3 3 3 4
Question 3 2 2 3 3
Question 4 2 2 3 2
Question 5 3 2 3 3
Question 6 2 3 3 3
Question 7 3 3 4 4
Total 19 17 23 23
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[3] The arbitrator also noted that the scores awargetthd panellists for each question
showed that there was more than one instance wherescores awarded by the
panellists for a particular question differed byrenthan one point. The respondent’s
witness, Mr Ratsiane, attributed this to an elenoéisubjectivity in the scoring by the
different panellists. The employer maintained ti&t basis for the appointment had
been merit, measured by the aggregate points sdoyedach candidate in the

interviews.
Employment Equity considerations and requiremehth@post

[4] Nonetheless, the arbitrator records that both Raésiand Ehrich conceded that
employment equity did play a role in the selectieven though at the time there was
no employment equity implementation plan in platae arbitrator held that the
employer had failed to furnish details of precisdlpw employment equity
considerations affected the selection process. drbérator also noted that most
decided cases "support the view that affirmativiioacmeasures can only be easily
implemented if it is done in accordance with anrad@tive action plan and may not
be implemented on an ad hoc basis.” He furtherrobsgethat “(t)he onus rests on the
employer to prove it applied affirmative action meges fairly." The arbitrator found
that the application of employment equity during throcess of selection was
procedurally unfair, in the absence of an affirmataction implementation plan. In
particular, he held that not only did the advertisat clearly express an intention to
promote representivity, but the relaxation of tippa@ntment requirements to allow
candidates not having the required qualificatianafply confirmed this intentiofn
this regard, he noted that the successful candidatenot satisfy the formal
requirements for the post and his experience, wiidhnot relate to bulk energy
generation, could not be considered relevant to #lwertised post. In the
circumstances, the arbitrator found it surprisihgttSivhada had been shortlisted
particularly because Ratsiane had said that a pevgbout relevant experience could

not be appointed to the position.
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Bias of the panellists

[5] De Villiers asserted that Ratsiane and Nawa weasei in favour of Mr Sivhada.
The arbitrator held that if panel members had eilindted or non-existent technical
managerial or strategic knowledge of the posittbejr ability to evaluate candidates
would depend on what they learnt during the prerineéw briefing. He accepted that
there would be differences in the scoring of caatlid answers to questions because

scoring was subjective, but such differences imisgeshould not be extreme.

[6] The arbitrator embarked on a detailed analysisiftérdnces between the panellists’
scoring of the candidates. He observed that a omg-gdifference between panellists
when scoring a candidate on each of the sevenigusstould result in a seven-point
difference on the aggregate score of that candiddée decided that there were
substantial divergences between the panellistshéir tscoring of de Villiers and
Sivhada for the first two questions they were askdte absence of a satisfactory
explanation for these differences created a suspiof favouritism according to the
arbitrator. The aggregate scores of the two catesdeonfirmed this suspicion in the
arbitrator’s view: the combined score for the faurespondent was 39 and 30 by
Ehrich and Potgieter, and Ratsiane and Nawa , cégply. This amounted to a nine
point difference in the evaluation of the two calades. Similarly the combined score
for Sivhada was 36 and 44 by Ehrich and Potgietet Ratsiane and Nawa ,
respectively. This is an eight point differencetire evaluation of the successful
candidate. Comparing the differences between takiations of Ehrich and Potgieter
with that of Ratsiane and Nawa, the arbitrator ddtet the first two panellists only
recorded a three point difference between de Vdliend Sivhada, whereas the last
two panellists recorded a fourteen point differer@@ensequently, the arbitrator found
that it was an irresistible conclusion that Ratsiand Nawa had deliberately given de
Villiers a lower rating and Sivhada a higher oneoider to secure the promotion of

the second respondent.

[7] The arbitrator noted also the divergence in thaltesEhrich and Potgieter rated the

second respondent the third best candidate wittoeeof 36 whereas Ratsiane and
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Nawa ranked him first with a score of 44, out ahaximum possible score of 56. In
effect this means the rating by the last two pastelvas a full 15 % higher than that
of the first two. Similarly, if one has regard teetcombined rating of de Villiers, the
first two panellists gave him a rating of 39 and thst two a combined rating of 30,
which amounts to a variance of about 16% in thpeetsve combined assessments.
The gap between the combined assessments of Sidradlade Villiers is also
noteworthy, with Ehrich and Potgieter rating thenfer at 36 and the latter at 39,
representing a gap of only 5 % between the careBdd®y contrast, Ratsiane and
Nawa rated Sivhada and de Villiers at 30 and 4¢ees/ely, which equates to a
yawning chasm between their combined assessmeii® @fvo candidates of about
25 %.

[8] The arbitrator also concluded that there was ret&sdelieve that Potgieter had been
biased in his assessment because his score foilloers\iwas much closer to the
scores of Ratsiane and Nawa and that his scor¢héorsuccessful candidate was
closer to that of Ehrich However, his rating of\dliers was seven points lower than
that of Ehrich. Potgieter did not testify to expldiow he arrived at his scores, and in
the absence of such an explanation the arbitraterred that there was a reasonable
suspicion that he too was biased in favour of tlezassful candidates. The arbitrator
then concluded that it was substantively unfait tha "fair scoring by Mr Ehrich
could be ousted by the subjective scoring by MrsRat, councillor Nawa and Dr

Potgieter."

[9] The arbitrator found that there was a direct caosahection between the subjective
scoring and the failure to appoint de Villiers hexa the appointment

recommendation was based solely on the cumulatimees of the panellists.
The arbitrator’s remedy

[10] In determining an appropriate remedy, the arbitratancluded that the fourth
respondent should have been appointed to the Pgstot doing so, the employer had
prejudiced its ability to render an efficient bulectricity supply service to taxpayers

in the area of service delivery. It was not sudiit merely to remedy de Villiers’s
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claim by awarding compensation because this woolkdaddress the needs of the
community as well. The award was handed down o®@&0ber 2006, approximately
three years after the grievance was lodged in Nbeer003.

Evaluation of the grounds of review
Taking irrelevant considerations into account agdaring relevant ones

[11] I have already indicated that the applicant did seitout any factual basis for its
claim that the arbitrator took irrelevant considien@s into account and ignored
relevant ones. Accordingly this ground of reviewmat be considered. The three

remaining grounds of review are discussed below.
Allegation of bias

[12] The applicant alleged in its founding affidavitsaththe arbitrator had
demonstrated bias by privately informing de Vilisr representative of his decision
prior to his official pronouncement. Once again, details are provided to
substantiate this in the founding affidavit and #ikegation is denied by the third
respondent. There was simply no factual basis fer tm conclude that such

communication took place. Consequently this groofneview also falls away.
The arbitrator substituted his own finding for tludtthe interviewing panel

[13] A number of decisions by CCMA commissioners andttors of bargaining
councils have adopted a deferential approach temmgloyer's choice of candidates
in promotion disputes. Support for such an apprdsdh sometimes been sought in
the judgemenPharmaceutical Manufacturers Association SA & another: In re Ex
parte President of the RSA & others 2000 (2) SA 674 (CCyvhere the following was
said:

“The setting of this standard does not mean thattsacan and or should

substitute their opinions as to what is appropriateghe opinions of those
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in whom the power has been vested. As long asuhgope sought to be
achieved by the exercise of public power is witthie authority of the
functionary and as long as the functionary’s decisviewed objectively,
is rational, a court cannot interfere with the dem simply because it
disagree with it or considers that the power waser@sed

inappropriately.*

[14] However, the correctness of this approach was queest in the case dflinister
of Safety & Security v Safety & Security Sectoral Bargaining Council & others
[2010] 4 BLLR 428 (LC). Francis J pointed out in the judgment that:

“It is clear from section 193(4) of the Act that arbitrator must determine
the dispute on the terms that the arbitrator deeeasonable. Those terms
may include an order for reinstatement, re-emplaytmed compensation.
The three examples given in the said section atehsoonly terms that the
arbitrator may use. If, as in the present case plhaeties agreed that the
arbitrator had to decide whether the third respondevas suitable and
whether he should be promoted, it cannot be satlttie terms used by the
arbitrator to determine the dispute was not readwea The third
respondent had in his opening address stated tmatrélief that he was
seeking was to be promoted to the rank of superiietet. The relief that an
arbitrator may grant in an unfair labour practiceisppute appears to be
wider that what can be granted in an unfair disraistispute.”

[15] A little further on in the judgment, Francis J &gd the applicant’s reliance on
the test for intervention set out in tRarmaceuticajudgement: The applicant’s
reliance on the Pharmaceutical case appears to isgunmded. It finds no application

in [an] unfair labour practice dispute since the tAgrants the arbitrator certain

tat 709, para [90]
2 At 435, para [19]

10
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powers?

[16] | do not understand the decision in @ister of Safety and Securitase to be
suggesting that arbitrators should readily interfar promotion decisions, but they
are required to determine whether the promotionsd®cwas unfair to the aggrieved
employee and to grant such relief which appropyatmedies that unfairness as far
as possible. | agree that the review standardwigahdhePharmaceuticatase is not
apposite, given that the arbitrator is requiredmake a determination based on
fairness which has a procedural and substantivepooent, rather than make a
finding based on administrative review principlesmaking such a determination an

arbitrator is entitled to enquire into the subseatthe promotion decision.

[17] Having said this, it must be recognised that, @nlgubstantive fairness in
dismissals, for which a closed list of legitimatasons are recognised in terms of
section 188(1) of the LRA, there are a myriad atdes which might legitimately be
taken into account in the employment decision. €hegl vary from employer to
employer and from post to post. Some employers wsé sophisticated rating
systems and competency testing to identify appat@iandidates for shortlisting and
will strive for selection methods that minimise tbiéect of subjective factors on the
final choice. Others may wish to balance objectiviteria with more subjective
assessments based, for example, on interviews. aNherview techniques are used
it should also be recognised that there will albwags be a degree of subjectivity
present in such assessments, for which a certibwaice must be made, and an
arbitrator considering the fairness of a failurgptomote a candidate must be mindful
of not having had the benefit of the first hancerattion which takes place between

interviewers and candidates.

[18] Which criteria are used will depend on factors sastthe employer’s operational
needs, organisational values, human resourcesypadisources it is willing to devote
to recruitment, the number of candidates it migitehto consider for each vacancy,
and such like considerations, which generally ategpnescribed by law.

3 At 436,para [23]

11
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[19] However, if a criterion used is one that unfairlisadiminates directly or
indirectly between candidates, because it is cutisthally offensive then it will be
impermissible to use it under the provisions otisac6(1) of the Employment Equity
Act 55 of 1998 (‘the EEA’), subject to the excepsofor employment equity
measures or inherent job requirements which areigeed for in sections 6(2)(a) or
(b) of the same Act.

[20] So too, if a candidate ought to have been sucddsafed on legitimate criteria
used by an employer, but the employer cannot peoaidational explanation for that
person’s non-appointment then an arbitrator mighjustified in regarding that non-

appointment as unfair.

[21] Consequently, in my view, it would still be prudewt follow the two stage
approach outlined in Wallis AJ’s decisionMdlovu v Commission for Conciliation,
Mediation and Arbitration and others (2000) 211LJ 1653 (LC), to determine if the

failure to promote the employee was unfair, nariet:

“[11] ... It can never suffice in relation to any céu question for the
complainant to say that he or she is qualified byegience, ability and
technical qualifications such as university degraesd the like, for the post.
That is merely the first hurdle. Obviously a persemo is not so qualified

cannot complain if they are not appointed.

[12] The next hurdle is of equal if not greatemportance. It is to show that
the decision to appoint someone else to the pospréeference to the
complainant was unfair. That will almost invariahiyvolve comparing the
gualities of the two candidates. Provided the denidy the employer to
appoint one in preference to the other is ratioitaseems to me that no

question of unfairness can arisé.

[22] In this instance, the arbitrator found there wasuaacceptable degree of bias on

* At 1655-6, paras [11] — [12]

12
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the part of some of the interviewers. There dogseapto be sufficient factual basis
for this finding, and in the absence of a satisfacexplanation for the notably wide
discrepancies in the panellists’ evaluations disedsabove, | cannot say the
arbitrator’s finding was irrational, even if somé hos reasoning may be criticised.
Further, the arbitrator found that the successérdwdate did not meet the formal
requirements for the post nor did he have the Isigitaxperience for the position,
which the employer's own witness confirmed was e-faquisite for appointment.
These were sound reasons for finding that the eyeplbad not acted fairly towards

de Villiers.

[23] Regarding the arbitrator’s findings of bias on Haesis of the relative scoring of
the candidates by the panellists, it cannot be #atl his detailed evaluation was
irrational. His analysis was a plausible interptiietaof the panellists’ scoring of the
successful candidate and de Villiers. This does metan that his approach was
necessarily correct, or the only way of lookinghat results. | have some misgivings
about his analysis. For example, in a panel of foterviewers it is not easy to
attribute great significance to divergences in isgprSuch divergences might be
expected where scores are not calibrated agaigsidaline score sheet. Having said
this, the degree of discrepancy between Nawa amsidRa’s respective assessments
of de Villiers and Sivhada is marked. Nawa and Ratss scoring of the two
candidates rated de Villiers 30% and 40% lower tBasnada respectively, whereas
the comparable ratings by the other two paneltigtsred by only 5% and 17%. Add
to this the huge discrepancy in Nawa and Ratsiaseosing of the two candidates
there was a need to explain these large variatioiggeater detail and not simply to
dismiss them as mere subjective differences.

[24] It is possible that the differences could have begplained by employment
equity considerations, but then these should haea Iset out as separate criteria and
have been attributed specific points. Taking empieyt equity into account us an

unstated factor in weighting the scoring on othi@eda cannot be fair.

[25] It must be mentioned in passing that the arbitimtdesignation of the panellist

13
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with the greatest relevant technical expertisehasbenchmark against which all the
other panellists’ scoring should be evaluateduisstjonable. It will often happen that
the persons interviewing an applicant with spesiagixpertise will not have such
expertise themselves. To assist them making a elibey might rely on person with
the appropriate specialist knowledge to advise tlenthe suitability of candidates
based on their training and relevant work expegehtowever, other values do play a
part in making an appointment, apart from a cartdidaechnical competence. Be
that as it may, the arbitrator’s basic finding ttiere was a significant degree of bias,
as illustrated by the comparative scores of theeliats, was sufficient to justify his
conclusion, even if one ignores his finding on tbigiective’ character of Ehrich’s

judgment, which | have.

The arbitrator imposed a decision to appoint thedhespondent retrospectively regardless of

the position having been filled

[26]  If this criticism was always fatal to awards iroprotion disputes, it would render
the remedy of instatement in a post non-existemwévVer, in the context of the
timing of the award relative to the lodging of theevance, | believe the applicant
does have a point. Nearly three years had elapsédebn the lodging of the
grievance by de Villiers and the issuing of the mlv®uring this time Sivhada had
occupied the post. While | accept the validity loé tarbitrator's reasoning that the
interests of service delivery played a part indesision to appoint de Villiers to the
post notwithstanding de Villiers’s incumbency, @e$ not seem he paid any regard to
the length of time Sivhada had already held theatipasby the time the arbitration
was finalised. This was a relevant factor whicholight to have considered, and in

this respect his decision to appoint de Villieftsaspectively was flawed.

[27]  Accordingly, his determination of an appropriagéenedy must be set aside. The
respondents point out that the fairness Mr Ehriessessment was not challenged in
the arbitration by the applicant. Given that Sivbadid not have the necessary
experience which the applicant conceded was agqupeisite for appointment and

since the other panellists’ impartiality in respettSivhada was held to be suspect on

14
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the arbitrator’s findings, Ehrich’'s assessment ougthave prevailed. In that case, de
Villiers would have been the highest rated caneidetd would have been appointed.
Because of the elapse of time between the grievandehe award, this is no longer
appropriate. Consequently in my view the most appate alternative relief would

be a form of protective promotion which at leasli wave the effect of ensuring de

Villiers was not financially disadvantaged by bepagsed over for promotion.

Order
[28] For the reasons set out above, the following olerade:

1. The arbitration award issued by the second respunoie 20 October 2006 is
reviewed and set aside only to the extent of thefrawarded by the arbitrator in

paragraph 55.2 of the award.

2. The award of relief made by the second respondergaragraph 55.2 of the

award is substituted with the following:

‘65.2 The First Respondent must compensate theidgylfor its failure
to promote him to the position of Manager: Bulk\&ezes with effect from
1 September 2003, by paying him the difference betwthe remuneration
he actually received and the remuneration he wbaid received had he
been appointed to that position for the perioddmains in the applicant’s
employment from 1 September 2003, to the extent tha actual
remuneration he received from that date is less wisat he would have

received.’

3. The payment of arrear compensation accrued by #te of this judgment, in
terms of the compensation due in terms of paragaphove, must be made by
30 June 2011.

4. No order is made as to costs.

15
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