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JUDGMENT

BHOOLA J:

Introduction

[1] This is an application in which the applicant seeks the following relief:
(i) that the first respondent’s review application dated 10 May 2002 be
dismissed;
(ii) that the arbitration award of the third respondent, dated 11 April 2002 be

made an order of Court;

(iii) costs of suit be paid by the first respondent and all those who oppose the

application; and



[3]

(iv) further or alternative relief.

The issue QQ
This matter has a long and unate history. An arbitration award was

[2]

issued in April 2002 reinstati ieant following a referral of his unfair
dismissal dispute to t

a review applicatig of sgction 145 (1) of the Labour Relations Act 66

en the parties and it would appear that the applicant took a

uctive approach to the reconstruction process, as appears from
th osing affidavit in this application, to which the applicant has not filed a

replying affidavit.

The application to make the award an order of court has been brought eight
years after the award was made. The third respondent pleads that the award
has prescribed since the extinctive prescription rules as provided for in the

Prescription Act 68 of 1969 are applicable.

Submissions

[4]

The primary submission of Mr Mphephya, on behalf of the applicant was that
the Prescription Act is not applicable on account of the general equitable
jurisdiction exercised by this Court as set out in section 151 (1) of “the LRA”.
The invoking of the Prescription Act in these circumstances would result in

denying a constitutional right to the applicant and all others similar to him on



technical legal point. Whilst concedin
to proceedings in terms of “the LRA”,
that prescription was interr

by the applicant.

[5]

(2008) 29 ILJ 1546 (LC). With certain exceptions, a debt prescribes after a
three-year period as provided for in section 11 (d) of the Prescription Act:
Mampuru & others v Maxi Strategic Alliance (Pty) Ltd [2009] 8 BLLR 762 (LC).
In POPCRU on behalf of Sifuba v Commissioner of the SA Police Service &
others (2009) 30 /LJ 1309 (LC), the Court held that a counter-application to
make an award an order of court will interrupt prescription, but seeking this
relief in an answering affidavit in the review was insufficient. Furthermore, in
National Union of Metalworkers of South Africa & another v Espach
Engineering (2010) 31 ILJ 987 (LC), Molahlehi J held that once an award had
been issued, an employee could enforce it either by way of section 143 or
applying to make it an order of court under section 158(1) (c) of “the LRA”.
Both of these are processes as envisaged in section 15 (6) of the Prescription
Act, which would interrupt prescription but the filing of a review does not

interrupt prescription as envisaged in section 15 (6) of the Prescription Act.

Conclusion



[6]

[7]

[8]

[9]

se Sifuba
consistent with

rescription Act.

or not. He held @’rule of practice, not of law, that a review

application gperation of an award. In these circumstances “the

and the applicant should have taken timeous steps to enforce the award.

Since this finding renders the award unenforceable and disposes of the
review as well, it is unnecessary to consider the dismissal application. There
is no doubt that the finding that the award has prescribed undoubtedly
compounds the injustice the applicant feels, and that it is opportunistic of the
first respondent, as was put to its Counsel during his submissions, to plead
prescription after having delayed its review. However it is the only conclusion
on the clear legal authority cited that can be made on the facts, and even the
exercise of any equitable jurisdiction can sadly not resuscitate the applicant’s

claim.

In the premises, | make the following order:

The application to make the award an order of this court in terms of section
158(1) (c) is dismissed. There is no order as to costs.
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