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SCMAWU obo T MANGANE & 4 OTHERS 15t Respondent

REGISTRAR OF THE LABOUR COURT N.O. 2nd Respondent

SHERIFF OF THE HIGH COURT, VEREENIGENG 4 Respondent
JUDGMENT

LAGRANGE J:

Introduction

[1] This is the return day for an interim interdi¢gysng the execution of four rates
issued by the court pending the determination ofapplication for a declaratory
order sought by the applicant company, AfriguartyXRtd. the various individual

former employees of the company in favour of whdm writs of execution were



issued are opposing the application. When the matss originally set down for
determination on an urgent interim basis, it appdlat there was no opposition to
the application, but the matter is now opposed Hey first respondent, the union,

which acts on behalf of the five individual respents.

The background to the writs of execution

[2]

[3]

[4]

[5]

There are five individual respondents. All of inéhad referred unfair dismissal
disputes to the Commission for Conciliation, Meidiat and Arbitration (‘the
CCMA) following their dismissals in August 2007 a% for the fifth individual
respondent, settlement agreements were reachecitie other individuals. In the
case of the fifth individual respondent the matteald not be resolved and resulted

in an arbitration award in the employee’s favour.

On 1 April 2008, the settlement agreements amdativard were made orders of
court, and writs were subsequently issued to eafthose orders. The applicant
further claims that a number of subsequent writsxaicution were issued on 27 May
2008 all in amounts higher than that agreed irathération award, which were only

executed on 3 August that year when the Sheriffoeéid attachments in terms of the

warrants.

It was this that prompted the first urgent apdiien to stay the warrants which the
court acceded to on 8 September 2009. An interiderowas granted to stay the
warrants and a return day was originally set f@c@ober 2009 but was extended to
19 November 2009, when the interim order was diggth No reasons appear in the
court file for the discharge of the order. The jgsreire at odds about the effect of the

order discharging the rule.

It is not necessary for the purposes of thisiegpbn to detail the amounts due in
terms of the various writs except to say that thgr@gate sum now claimed is in
excess of R 100,000-00. The applicant is seekitectaratory order to the effect that

none of the individual respondents are entitledny further relief arising from the
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[6]

[7]

[8]

settlement agreements and the CCMA award which werebasis of the writs of
execution and, in particular, any further paymeimsterms of the writs. The
application for a declaratory was brought undee@asate case number J2724/09 and
was launched on or about 10 December 2009. Thaliograffidavit in the matter is
specifically incorporated in the applicant’s foumgliaffidavit in this interlocutory
application to stay the execution of the writs pegdhe determination of the main
application. According to the applicant, the apgiicn for declaratory relief is not

opposed, but the first respondent denies this.

Unavoidably, it is necessary to consider the tweof that application, without
deciding them, in order to determine whether thke rshould be confirmed or
discharged. It must be stressed that in this mattére court is considering the merits
only from the perspective of assessing whetherobitne applicant has a reasonable

prospect of success in that application.

Although there are common elements to the appiggustification for not giving

effect to the various writs, it would be conveniemtieal with each claim separately.

The unfair dismissal dispute concerning the finglividual respondent was settled at
the CCMA. The most important terms of that settletnegreement were that the
employee agreed to report for work at the applisanéad office on 4 November
2007 at 10h00, and the applicant would pay him pagkwith a gross value of
R 6,920-00 by 8 November 2007. The applicant clatihad he never reported for
work at the time specified or thereafter. It admibs paying the arrear backpay by the
due date, but claims that it was paid by way ofiegtie issued on 14 December 2007,
which was collected on behalf of the employee oddnuary 2008. According to the
face of a copy of a cheque made out in favour ef@mployee it would appear to

have been banked on 30 January 2008.



[9]

[10]

[11]

In the case of the second and third individugposdents, both were dismissed on 14
August 2007 for misconduct, and a settlement agee¢mappears to have been
concluded at the CCMA conciliation meeting on 26v8lmber 2007. In terms of the
agreement they were to be reinstated on 3 Decetindeyear and would receive two
payments, one for unpaid salary, and the otherbfrkpay in respect of their
reinstatement. According to the applicant, neitbfethe employees reported for work
on 3 December 2007, and it provides evidence ofbi signed by the second
individual respondent on 13 August 2008 in whicke stemanded her money and
indicated she was attending a nursing school anddveturn when she finished the
course in 2010. As in the former case, a copydieqjue in favour of her and banked
on the same date as the first individual resporsigatyment was banked, is attached.
The applicant alleges that the unpaid wages wetelyeelectronic transfer, but there

is no clear extrinsic evidence of this.

The fourth individual respondent was also diseulsm early August 2007. A case of
unfair dismissal was referred to the CCMA and #eseent agreement was conclude
on 13 November 2007 in similar terms to those ef ather individual respondents.

There is evidence of a cheque being issued in favbthe employee but it was only

issued in August 2009 and does not seem to have baeked, whereas in its

founding affidavit the applicant claims that theypent was made on 30 November
2007. In this instance there appears to be a digjm between the claim made in the
affidavit and the evidence of payment.

The fifth individual respondent appears to hagerbdismissed on the same date as
the fifth respondent namely 5 August 2007. Thehfifespondent's matter was set
down for arbitration on the 7 November 2007 anderms of the arbitration award
the applicant was ordered to reinstate the sixpardent. He was directed to report
for duty on 7 December 2007. The applicant washarrbrdered to pay him backpay
of approximately R8,300-00 within 21 days of theaasv As in the other cases, the
applicant claims the employee never reported farkvemd it claims to have paid out

the backpay on 24 December 2007. Again, thougretleea payment authorisation
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bearing the date 24 December 2007, a cheque foartteint only appears to have
been issued at the same time as the cheque fdoulin individual respondent in
August 2009.

Themain contentions of the parties

[12]

[13]

[14]

The first respondent contends that when the dnatly declined to grant an order
staying the writs that was the final pronouncen@mtheir status and the applicant
had no alternative but to comply with the originadlers or to accept execution of the
writs. The applicant claims that the learned juggesiding in the matter simply
refused to confirm the rule because there wereamalipg proceedings for example to
challenge the validity of writs themselves, whicbhul have justified the execution

of the writs being stayed until the outcome of thpsoceedings.

This application now seeks to stay the execubibthe writs once again, but on this
occasion pending the outcome of a declaratory diadrthe applicant has discharged
its various obligations towards the individual r@sgents in terms of the settlement
agreement and the award. The first respondent @isghe applicant's contention that
it has not opposed the application for declarat@lief and attaches a copy of a
registered postal slip bearing the address of pipdicant's attorneys which appears to
have been sent sometime after 10 December 200@hwhiwhen the declaratory

application was filed. Copies of the first respamite opposing affidavits were not

attached in this application. Consequently, in tieéaring the first respondent has not
placed before the court its response to the all@gzin the applicant’s account of the
manner in which it claims to have discharged itsiotss obligations under the

settlement agreements and award.

Regrettably, this makes it difficult for the coum assessing the prospects of success

of the applicant to consider if there is a serialispute over the applicant’s

allegations. It means that the merits of the claiam only be assessed on the
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applicant's own account. In the summary aboves ttléar that there appears to be
some problems with the extrinsic evidence offeradthe form of supporting
documents which relate to the claims of the fownk fifth individual respondents.
However, other than this, on the evidence of thenfting affidavit and supporting
documents appearing in the application for deabayatelief, which the applicant
incorporated in its application for interim relidf,did not really have a contrary
version before me. Owing to this, it must be shiat tthe applicant has reasonable
prospects of succeeding in demonstrating thatstdischarged its obligations at least

towards most, if not all of, the individual respemds.

[15] The remaining issue which must be addressed &hegh the applicant is entitled to
bring this further application for interim reliefithr the aim of staying the execution
of the writs, after an application for a final orde this effect has been refused. The
essential question this raises is whether a judgemehe main application pending
before this court would have the effect of overtognthe earlier decision on this
court refusing to stay the execution of the writd avould be contrary to the principle
of res judicata. This defence can be raised when a plaintiff defsahe same thing
on the same ground as it did in a previous case.diestion is, has the same issue

now before the court been finally disposed of ia first application®

[16] Itis true that in this application the reliefugit, albeit now only on an interim basis,
would be the same as the previous one (the stayfirtbe writs) and concerns the
same subject matter (the same writs) and the sameg However, the final relief

sought in the pending application for a declaratoder is not the same.

[17]  The judgment of my brother, Cele J, did not regdiim to make any decision on
whether or not the applicant had discharged itggabbns. That issue was not before

him. In fact, when one considers the relief soughthat application, it was not

! SeeNational Sorghum Breweries (Pty) Ltd t/a Vivo Africa Breweries v I nternational Liquor Distributors (Pty) Ltd [2001] 1
All SA 417 (A) at 419, paras [2] —[3]



[18]

founded on any cause of action at all, which ishiless why the learned judge
finally dismissed it. To hold that Cele J's decrsimcluded a determination of the
dispute whether or not the applicant had dischatbedobligations underlying the

writs would be wrong.

In the circumstances, since the application lgefoe is only to stay the wripending
the determination of a dispute not previously cdesed by the court, and is not an
application for final relief, | think it has to beonsidered in the light of the main
application to which it relates. It is true thattife court ultimately finds that the
applicant has discharged its obligations towaresitidividual respondents, the effect
must be that the writs cannot be enforced, but thathwill be a determination based
on a proper cause of action which was not appanettte original application to set
the writs aside. It cannot be said that the causaction on which the main
application is based is the same, and the reli@i sought regarding the writs is
merely interlocutory in nature. Consequently, | satisfied that the requirements of

resjudicata have not been met and that principle is not atashesto this application.

Conclusions

[19]

[20]

| am satisfied that the applicant has demonsirateeasonable prospect of success in
respect of most of the claims underlying the wwitich have been issued and that
because this is an application for interlocutojefepending the outcome of a claim
based on a new cause of action, the principleesfudicata does not prevent this

application from being entertained.

On the question of costs, | believe that the iappt should have brought the main
application when it initially sought to set asidee twrits and its conduct of the
litigation has been unnecessarily drawn out aessalt. It has put the first respondent
to unnecessary expense in this regard, and | leeliewould not be equitable for the

first respondent to bear the costs of opposingrteglocutory application.



Order

[21]

In the light of the above a final order is madéhe following terms:

[21.1]

[21.2]

[21.3]

=

ROBERT LAGRANGE
JUDGE OF THE LABOUR COURT

Pending the determination of the appliaatfor declaratory relief under
case number J 2724/09 —

a. the execution of all writs issued under casenlvers J11/08,
J12/08, J 13/08 and J 14/08 are stayed, and
b. the attachment effected by the third respongemsuant to the

writs mentioned above is set aside.

The applicant is ordered to pay the fiestspondent’s costs of opposing this
application.

The registrar is directed to set down tpeligation for declaratory relief
under case number J 2724/09 on the opposed mailoonr an expedited
basis.

Date of hearing: 20 May 2010

Date of judgment: 29 March 2011

Appearances.

For the Applicant: R J C Orton of Snyman Attorneysinc.

For the First Respondent: A Paile of Paile Attorneys



