INTHE LABOUR APPEAL COURT OF SOUTH AFRICA

HELD AT BRAAMFONTEIN

CASE NO. J 793-2010

In the matter between:

EKURHULENI METROPOLITAN MUNICIPALITY Applicant

and

SOUTH AFRICAN MUNICIPAL WORKERSUNION First Respondent

M FNDLELA & 10,252 OTHERS Second to 10235 Respondents
JUDGMENT

LAGRANGE J:

I ntroduction

[1] The applicant municipality seeks the confirmatidnaorule nisi, which was handed

down by agreement with the respondent union on @ 2010. The rule read:

"1. A rule nisi is hereby and is herewith issued|limg@ upon the
Respondents to show cause on 21 May 2010 at 1@Q6shwhy a

final order should not be granted in the followitegms: -

1.1 interdicting and restraining:
1.1.1 the second and further respondents from nwagcho the



applicants premises.

1.1.2 of those of the respondents who are employexh essential
service from engaging in any form of strike actamd instructing them
to return to work

1.1.3 the second and further respondents from dthsguthreatening
to assault or harm, intimidating other employeestloé applicant,
ratepayers or members of the public using the applis premises.
1.1.4 the second and further respondents from dargaitreatening
to damage the applicant's premises, blockadingpthiats of access to
an egress from the applicant's premises, intererinth the access or
access control to any of the applicants premisegerfiering with
proper working of any of the applicant's property pyoperty under
the applicant's control, including water valves, nqs, electricity
switches.

1.1.5 in any way assaulting, intimidating or threaing private
contractors employed by the applicant to dischaags function in
behalf of the applicant or any member of the puldicresidents

seeking to attend at any of the applicant offices.

1.2 The first respondent to instruct its memberdesist from:
1.2.1 assaulting, threatening to assault or harmtjmidating other
employees of the applicant, ratepayers or membietiseopublic using
the applicants premises.
1.2.2 damaging, threatening to damage the applEaptemises,
blockading the point of access to an egress from dbplicants
premises, interfering with the access or accesdrobto any of the
applicants premises, interfering with proper wokkimf any other
applicants property or property under the applicantcontrol,
including water valves, pumps, electricity switches
1.2.3 assaulting, intimidating or threatening priga contractors
employed by the applicant to discharge any functiorbehalf of the
applicant or any member of the public or residesgsking to attend at

any of the applicant's officés.



Backdground

[2]

[3]

[4]

[5]

At the time the interdict was brought there wasaaaomal dispute between SALGA and
SAMWU over a number of workplace issues. The demgmarsued by the union
concerned demands over the alleged waste of puoimicey used in the payment of
lawyers to conduct disciplinary proceedings (uniher slogan “no to lawyers — yes to
justice’) and over the delays in the implementat@mina national system of job

evaluation and wage curves for determining remuizgran the municipal sector.

A separate application under case number J757/dCbban launched by SALGA to
have the industrial action claimed by SAMWU purduém the dispute declared
unlawful. By the time the matter was heard on &tarn day it was common cause that

the strike was a protected one.

This application was intended to be quite distinan the one sought by SALGA. The
objects of the application as described by the mpality were threefold: to prevent
the applicant's 10,235 members from gathering ynpablic place in contravention of
the Regulation of Gatherings Act, 205 of 1993 ("@@atherings Act"); to restrain

essential service workers from engaging in any fofrstrike action, and to prevent the
individual respondents from participating in vasoacts of misconduct committed in

the course of strike action.

Essentially the thrust of the applicant’s attaclsw@ prevent essential service workers
from participating in it at all, and to try and ens that the conduct of those who might
lawfully be on strike did not go beyond the bouwd$ion-violent and non-destructive

strike protest activity.

Theconduct of strikers

[6]

[7]

On the account of events set out in the foundifigafit, which was the basis of which
the interim interdict was granted, a significantmoer of essential service workers did
participate in the strike unlawfully and the condot strikers went far beyond the

bounds of acceptable strike protest activity.

In the Benoni area the applicant had hired a peivsgcurity company to protect its
buildings and assets according to the applicantthedest striking members gathered



[8]

[9]

[10]

[11]

near the Civic Centre and began smashing vehid&mging to the members of the
public, throwing stones and other objects at theccbuildings. A fight broke out

between strikers and the security company stafh-dtakers were assaulted and were
forcibly removed from their workstations. The sénig shut the offices by closing the
role of doors and locking the doors with their opadlocks locking some employees in
the building. Two of the first respondent’s shopv&irds in Benoni were alleged to
have organised the marches through the streeteonbdi and to have instigated the

mayhem.

Other strikers were alleged to have entered artriieg substation on 13 April and

damaged circuit breakers thereby cutting off eleityrto the whole of Benoni.

In the Germiston area strikers tampered with aevaisrupting water supply to the
Civic Centre and Eastern Gauteng Services Counaitlibg. When another team of
employees was deployed to reopen it they were textdyy strikers and told that if the
Acting Executive Director of Infrastructure Senagcattempted to have the valve re-
opened they would murder him. The strikers closedvialve again. As in other areas,
the applicant alleged that strikers travelled myéagroups overturning the contents of
rubbish bins in the street. Once again the apdimientified certain shop stewards of

the first respondent as being directly involvedha unlawful activity.

On 12 April 2010, a march on the Springs Civic @enmesulted in damage to street
furniture and the up-ending of rubbish bins onte $freets. The following day, water
and electricity supplies to the Civic Centre wergt off. Two individuals were

identified as March organisers and instigators lid misconduct. In Tembisa the
electricity supply to the Civic offices was cut @i 12 April 2010 and a shop steward
of the first respondent, Mr Z Nkisa, allegedly $tath a shop steward of another union

because he had refused to strike.

Work teams of the Water Services North-East Distuere unable to perform their
functions, either because members were on strilkecause of intimidation. A number
of incidents occurred in which: sewage was divedetb the street in Springs; a water
meter was damaged in Nigel causing water to flotw the streets and reducing the
flow of water to residential properties; circuitebkers were switched off in Benoni

after locks on the circuit breakers were brokew, #we electricity supply in Springs and



[12]

[13]

[14]

[15]

[16]

Alberton was disrupted, causing traffic lights tmbperate, amongst other things.

As a result of the strike action the Water Servi&@asuth-Western District was unable
to provide basic water and sewage services and iatjpns were affected causing
sewage to flow back into the yards of residents.

In the founding affidavit, a number of employeesrkung in electricity distribution,
water supply and distribution, emergency serviecgs@olicing units who were engaged
in unlawful strike action were identified. Likewisa handful of persons allegedly
involved in leading marches and instigating unldwfinduct were identified by name.

The founding affidavit was served on 15 April 20dth a number of confirmatory
affidavits from various managers attached. A furthgplementary affidavit was filed
concerning strike action by members of the Metrid@olPolice Department, though no
specific employees in this department were iderdifas participants in unlawful strike

action. The answering affidavit was deposed to@@gril 2010, nearly 2 weeks later.

In the main, the answering affidavit does not smeath clarity on the events described
in the founding affidavit, other than to baldly gehat the events occurred. None of the
individuals who are correctly identified in the faling affidavit do anything more than
deny their involvement in the unlawful activitieestribed in the founding affidavit.
None of them present an alternative version of whay were actually doing on the

days in question.

In the replying affidavit, the applicant providedd#tional detail about what it alleges
took place after the interim order was granted BrApril 2010 in order to make the
point that the interdict did not have the effectcafbing the unlawful activities. The
replying affidavit was filed a month later on 15 #2010. Although condonation for
the late submission of this affidavit was grantde, difficulty this affidavit presents is
that new evidence is introduced in reply, which migetter have been introduced by
way of a supplementary affidavit filed before thespondents filed an answering
affidavit. Be that as it may, at the time the rempdyaffidavit was being prepared it was
still necessary for the applicant to address trewvanng affidavit, which might have
been unnecessary if the respondents had simplyeotet to a final rule at that stage,

leaving perhaps only the question of costs unresblv



[17] In relation to the above, it should perhaps be meatl that the following municipal
services have been designated as essential semvitesns of notice number 1216 in
government Gazette number 18276 of 12 Septembét. 199

Municipal services in policing;

Municipal health;

Municipal security;

the supply and distribution of water;

the generation, transmission and distribution o
firefighting;

the payment of social pensions one month after thiégue;

the maintenance and operation of waterborne semtaérvices;
the maintenance and operation of sewage purificatiorks;

the collection of refuse of an organic nature;

the collection and disposal of refuse to dispose) and

the collection of refuse left uncollected for 14/sl@r longer, including domestic
refuse on public roads and the spaces.

Analysis

[18] It is not unusual, though not frequent, that by time the return day arrives the
industrial action which gave rise to the initiatdnm order is over. By the time the
matter came before this court on 21 May 2010 ttas the case. The national strike in
the course of which the unlawful conduct above tplaikce was over. If it had not been,
and had the conduct in question been continuintdpene was a reasonable prospect it
would resume on the evidence available, then thgevaf confirming the prohibitory
order would have been obvious. It is less obviohemthe conduct complained of has
ended as well as the industrial action which géseto it.

[19] Sometimes, even though the conduct complained ®fehded there will be a dispute

over whether or not the industrial action itselfswalawful or not. In such instances it
may still be important for the parties to haverafidetermination of this issue as this
could, for example, impact on whether or not dikegry action might validly taken

against those who patrticipated in the action, tecafwhether or not compensation for
losses incurred might be obtained. In such ins@gnaefinal pronouncement by the



[20]

[21]

[22]

[23]

court on the lawfulness of the action will be imiaoit.

In a case like this, it is less obvious. The apitcdoes not seek any declaratory relief,
but rather seeks an interdict which amounts to reege injunction to workers not to
engage in unlawful misconduct, which is not linkedany concurrent industrial action.
Unlike typical injunctions of this nature, it is hbme bound by the duration of the
industrial action. In this case the context in vhibe actions occurred was a protected
national strike. However the form of relief soughtof indefinite duration and in
principle would be equally enforceable in indudtdation occurring two years hence,
without any need to give notice of the applicaittention to obtain a court order on

that occasion.

If the interim order was confirmed, that would mo&ke it any easier, in this case, for
the applicant to take disciplinary steps againstdheged perpetrators of misconduct
which it was able to identify. The applicant didt meed an interim order before it

could institute disciplinary measures against elyges in essential services who had
embarked on strike action or against lawfully stgk employees who committed

misconduct while participating in strike action.

Mr Pauw SC, representing the applicant togetheln Wt Hulley, cited a number of

cases in which the final orders relating to indasaction have been granted.

In Woolworths (Pty) Ltd v SACCAWU & Others (2006) 27 I1LJ 1234 (LC), Revelas J
said:

“[5] The Labour Court has always been, and probablways will be, sympathetic
to employers in a situation where violence has wdiuring a strike. It is
against such behaviour that the court would readilgnt interdicts. However,
there should be some limitation to the grantinguwéh interdicts in situations
where the respondents are not properly identifiede court should always
take into account what attempts have been maddeatify persons against
whom it issues such orders. It is not always pdssdodo so, and that per se
would not be an impediment to obtain an interdi¢tat would depend on the

facts of each case.

[6] The respondents have, through their counsetanrt, stated that there would

be no problem with giving an undertaking that then# be no intimidation



and incitement, however, that does not mean thsttduld make an order
against them when one does not know which emplayeesinvolved in the

actions complained of.

[7] Even if just a few names were put forward, lukkbhave been in a position to
grant such an interdict, in the knowledge that tinder is directed against at
least some specific individuals who have been shimwbehave in a way
consistent with the allegations in the foundingdaf¢it. To grant a 'blanket'
court order, covering a whole range of the applitarstores and employees

without any attempt to identify persons, | beliessild be wrong?

[24] The applicant correctly points out that in thistame it did identify various individual
participants in the unlawful conduct who were aitbiking in essential services or
committing other unlawful conduct during the coucdean otherwise lawful strike. If
this application had been heard at the time thaisthike was still in progress, | would
have accepted that the applicant had laid a rebdohasis for concluding that there
was a risk of ongoing harm at least until the stmkas over and that it had sufficiently
identified specific individuals to justify a finakder against them.

[25] Another case cited by the applicant, in which @ mrbs confirmed on the return day,
was the case dfibanon Gold Mining Co Ltd & others v National Union of Mine
Workers & another (1985) 6 ILJ 180 (W). In that matter, aule nisi prohibiting a full-
time organiser of the union from organising or igesting illegal strike action at the
applicant company’s goldmines was confirmed onrdétarn day some months later.
The court accepted that the applicant had estauliffiiat a reasonable apprehension of
injury existed as a result of the conduct of theosd respondent, and confirmed the
rule against the organiser on this b&sislowever, the rule against the union was not
confirmed because the factual basis for a simifatifig in respect of the union had not
been established. Although it is not entirely cléam the facts as set out in that
judgement, it would seem that the court made thal forder notwithstanding the
absence of continuing apprehension of the prospeah unlawful strike by the time

the matter was argued on the return day. This iogrteends support to the applicant's

LAt 1236

2 at 185 D-G.



argument, as an example of an instance where & lcasigranted a final order despite
the absence of an ongoing threat of harm. It migst lae said however that it does not
appear the court was asked to consider the pumpiogeanting such an order several
months after what appears to have been a strikmgthfor one day.

[26] In Castel NO v Metal & Allied Workers Union 1987 (4) SA 795 (A), a case also cited
by the applicant, the Appellate Division, as itrthwas, upheld an appeal against a
decision of the Durban Local Division of the Higlow@t that court had set aside a
decision of a magistrate to refuse a union comomss$o hold its annual general
meeting at an open-air venue. Under the provisadres notice issued under section 46
(3) of the Internal Security act 74 of 1982, aleagair meetings were prohibited unless
expressly authorised by the Minister of police loe televant magistrate. In that case,
the courta quoalso refused leave to appeal against its decisiothe basis that the
matter had become totally academic because thengdeid already been held. Hefer

JA, writing the judgment of the appeal court stigragiticised this approach:

“Before | turn to the appeal itself | wish to debtiefly with the refusal of the
application for leave to appeal by the Court a qlibe learned Judge refused leave
to appeal for no other reason than that the maktad become 'totally academic,
the meeting having been held'. This approach it wrong. The fact that the
meeting had already been held and that the effieitteoorder could accordingly no
longer be undone did not bring about that the nrdised become academic.
Pronouncements to the effect that a Court of appethinot enquire into matters
which are of intellectual or academic interest orjsf African Guarantee and
Indemnity Co Ltd v Van Schalkwyk and Others 19%&8.326 (A) at 329) are not
to be misconstrued. As appears from the judgmethis®fCourt in J Lendalease
Finance (Pty) Ltd v Corporation De Mercadeo Agrz@nd Others 1976 (4) SA
464 (A) at 486H, they'all deal with the situatiornewe the issue presented for
decision to the Court of first instance was at thttge of abstract or intellectual
interest only’.When the urgent application was preed to the Court a quo in the
instant case there was 'a very real, live issus'Carbett JA fittingly described it in
the Lendalease case) and what happened subsequeslgf no importance. Leave
to appeal ought not to have been refused merelgusecthe meeting had already
been held by the time that the application for &ewas heard?

[27] The applicant seems to suggest that since it wiag @&ssue in this case at the time the
interim interdict was granted whether or not thadwect of the respondents should be

prohibited, by parity of reasoning, on the retuay dhis court should be as willing to

3 At 804H-805C



confirm the order as the appeal court wafastelto set aside the judgement of the
courta quoin that instance. However, in tikastelmatter, the live issue was whether
or not the magistrate had lawfully refused pernoisdo hold the meeting or not. In this
instance the live issue at the time concerned velneth not at the time the applicant
was entitled to the prohibitory relief which it ggi. But if the rule is confirmed in this

instance it is not merely reaffirming whether ot tiee applicant was indeed entitled to
their relief at the time when it was a live issiti@lso will have the prospective effect of
imposing a court order barring such conduct orfudilire occasions when it cannot be
said on any reasonable basis that such possihleefevents were live issues at that
time the matter was argued on the return day. énctse just cited, the effect of the
court order dismissing the application to set adite magistrate decision had no
prospective effect, whatever the significance sfdeclaratory importance may have

been.

[28] In the case ofolyoak (Pty) Ltd v Chemical Workers Industrial Union & others
(2999) 20 ILJ 392 (LC), the court was asked to confirm an interim or@enongst
other things restraining unlawful conduct by stitkiemployees for an indefinite
period. Brassey, AJ held:

“The fourth prayer | consider improper is an opemi&sh one, that is, one that binds
the respondents for a period whose duration isfinde and potentially unlimited. As
| have said, an interdict can be granted only tetrain misconduct that is likely to
occur in the future. The period during which ttsslikely to happen is a question of
fact, but it will rarely, if ever, be indefinitét will normally last for no longer than

the motive for wrongdoing remains alive - typicallyithin this context, the duration
of the strike plus the time it thereafter takeslii@rto return to normal. The unlimited

operation of a sword of Damocles, to which | reéefrabove, is more than simply
undesirable, it is legally wrontf*

[29] In the result, the court in that case confirmedrtile, but limited it to a period for one
month after the strike. In that case it appears tiia strike had not ended when the

final order was granted.

[30] The learned author, Prest C B, SC, writes also:

“The purpose of litigation is to arrive at an effeetjudgment or order a court is not
wont to give an order whereby no particular enaahieved. Where an applicant has

4 At 396H-J
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[31]

been granted a rule nisi, and all things have beene which the rule required to be
done and there seems to be little point in makiegrtile absolute, the more obvious
order is for the rule to be dischargéd.

| have similar concerns to those voiced in Batyoakdecision about the effect of the
relief sought in this matter, and for that reasatetline to confirm the order. | must
emphasise however, that had the strike action lbeeesolved by the return day, |

would not have hesitated to confirm the rule foeasonable duration.

Costs

[32]

[33]

The applicant contends that the respondents ojo$o the relief was unreasonable
in the extreme. As applicants counsel put it inrtheads of argument(ijn so far as

the essential service employees are concerned themply no defence...The unlawful
conduct by other members , and the vague naturewhich these allegations are dealt

with in the answering affidavit, shows a cynicardgard for the law.

| accept that by the time this matter came befoes the strike was over, but it is
apparent that the conduct of strikers was stiliva Issue at the time the answering
affidavit was filed and at least during the time #@pplicant was preparing its replying
affidavit. By the time the matter came before nhe, situation might have changed. In
the circumstances even though the applicant hasunateeded in the final relief it
sought, | believe it would be appropriate thathibwld not be mulcted in costs for the
unnecessary effort that had to be expended in prepds replying affidavit. There is

also no reason why it should not recover its cast®ciated with the interim order.

Order

[34]

In the light of the above, an order is made infdlewing terms:
[34.1] the rulenisiissued on 15 April 2010 is discharged;

[34.2] the first respondent must pay the applicardsts of applying for the
interim relief awarded on 15 April 2010, and thetsoof preparing its
replying affidavit, including the costs of two caah.

®TheLaw & Practice of Interdicts, Juta, 1996, at p 333
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[34.3] the applicant must pay the first respondent&sof preparation and

argument for the hearing on the return day.

=
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