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In the matter between:  
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and  10 
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COMMISSIONER FOR CONCILIATION MEDIATION  

AND ARBITRATION 2N D  Respondent 

VUYISA MAZWI N.O 3R D  Respondent 

 15 

 

JUDGMENT 

 

CELE, J: 

 20 

The appl icat ion before  me is one brought in terms of  Sect ion 145 of  

the Labour Relat ions Act,  66 of  1995, hereaf ter referred to as the 

Act.   I t  is  intended thereby to review and set  aside an arbi t rat ion 

award dated 7 January 2007 issued by the th ird respondent as a 

Commissioner of  the second respondent .   The award was issued in 25 

favour of  the  f i rst  respondent,  Mr Abrahams, who opposed the 
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review appl icat ion.   

 

Mr Abrahams was in the employ of  the appl icant as a forkl i f t  dr iver 

for about f i f teen years.  Relat ions between him and his  wife took a 

turn for the worse. H is wife,  Mrs Maria Abrahams, then took an 5 

electr ic power dr i l l  f rom the house which had been brought by Mr 

Abrahams and submit ted i t  to Coca -Cola,  that  is to the appl icant in 

these proceedings.   She reported to the appl icant that i t  had been 

brought to her house, or to their  common ho use, by her husband.  

On receiving the report  the appl icant charged Mr Abrahams with a 10 

misconduct charge described as unauthorised possession of  

company property,  the electr ic power dr i l l  was the subject  matter.  

 

He was found to have committed the act  of  m isconduct with which 

he was charged and he was dismissed.  Needless to say he was 15 

aggrieved by th is.  I t  happened at  a t ime when he had moved out of  

the common household because him and his wife had become 

estranged.  He then referred th is d ismissal d ispute  for conci l ia t ion 

and arbi t rat ion.   Commissioner Suzanne Harvey of  the second 

respondent found in an arbi t rat ion award dated 10 February 2006 20 

that  the appl icant had fa i led to prove that  the dr i l l  belonged to i t ,  

and she ordered the appl icant to re instate Mr Abrahams.  The 

appl icant was aggrieved by the f inding and the order and i t  then 

appl ied for the review of  the proceedings.  

 25 

After the papers had been prepared both part ies agreed that  the 
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arbi t rat ion award was to be reviewed and set  aside.  The set t lement  

agreement which they then agreed  to in that  regard was made an 

order of  Court  and the matter was remit ted to the second 

respondent for an arbi t rat ion hearing before another Commissioner.  

The set t lement agreement had then been made an order of  Court 5 

on 20 March 2007.  

 

The matter then came before the th ird respondent as appointed 

Commissioner to arbi t rate i t .  He found the dismissal to have been 

unfair  and he ordered the appl icant to re instate Mr Abrahams with  10 

retrospect ive ef fect .   The appl icant has now in i t iated the present 

proceedings.   

 

The grounds for review 

 In summary the appl icant says that  the th ird respondent issued an 15 

award that was unreasonable ,  i f  I  use today’s review test ,  

unreasonable in that  no reasonable decis ion maker could have 

reached i t ,  and that  the th ird respondent commit ted a gross 

i rregular i ty,  that  he exceeded his powers.   These were elab orated 

in the founding af f idavi t .    20 

 

The fo l lowing are br ief  substant iat ion of  the review grounds.  

  The th ird respondent re jected the evidence of  Mr s Abrahams 

pr imari ly on the basis that  she had gone through an 

acr imonious divorce f rom Abrahams, the th ird respondent 25 

held that  Mrs Abrahams had handed the dr i l l  in to the 
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appl icant as an act  of  vengeance against  her husband.  The 

th ird respondent appeared to have re jected Mrs Abrahams’ 

evidence in tota l  on th is basis.   

  In re ject ing Mrs Abrahams evidence the th ird respondent 

further re l ied on a completely i rre levant considerat ion namely 5 

that  Mrs Abrahams had an al ternat ive opt ion of  dropping of f  

the dr i l l  a t  the place of  residence of  Mr Abrahams' mother, 

because she knew where that  p lace was. This f inding has no 

bearing whatsoever on the quest ion of  whether the dr i l l  

belonged to the appl icant.   Given Mrs Abrahams’ version i t  10 

made eminent sense for her to ha ve returned the dr i l l  to the 

r ightfu l  owner,  as opposed to Mr Abrahams’ mother.  

  The th ird respondent in addit ion apparent ly found that  Mrs 

Abrahams was involved in some form of  romant ic re lat ionship 

with Mr Steyn.  This conclusion bears no re lat ion to the 15 

evidence before the th ird respond ent,  and borders on bizarre .  

  The th ird respondent made the equal ly baseless f inding that  i t  

was Steyn who in fact  sto le the power dr i l l  f rom the appl icant 

around the same t ime as his t imesheet f raud against  the 

appl icant.   This was 1997 to 1998, at  least  s ix years pr ior to 20 

al legedly steal ing the dr i l l ,  or sel l ing the dr i l l  to Mr Abrahams.  

The submission is as I  have indicated the award is 

unreasonable,  that  the unreasonable reasoning of  the th ird 

respondent in re lat ion to the dr i l l  belonging to the appl icant – 

the appl icant says i t  would have been immediately apparent 25 

to Mrs Abrahams upon a momentary inspect ion of  the dr i l l  
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that  i t  was the property of  the appl icant,  s ince the dr i l l  to th is 

date reta ins certa in ident ifying ma rks such as a red number 

10.   This in ter a l ia  ser iously cal led into quest ion the th ird 

respondent ’s f inding that  there is no evidence to suggest that 

Mr Abrahams would have been aware that the dr i l l  belonged 5 

to the appl icant,  and f inal ly the th ird responde nt ’s acceptance 

of  Abrahams evidence over that  of  the appl icant ’s witnesses 

in i tself  const i tuted an i rregular i ty g iven that Mr Abrahams 

evidence was replete with inconsistencies and contradict ions.  

  Mr Abrahams' evidence was inherent ly unrel iable and ought  to 10 

have been re jected out of  hand, by impermissib ly re ject ing 

the evidence of  the appl icant ’s witnesses the th ird respondent 

fa i led to apply h is mind to the materia l  issues in d ispute and 

prevented a fa ir  t r ia l  of  the issues.  

 15 

In terms of  Rule 7(A)(8) of  the Rule for the proper conduct of  these 

proceedings the appl icant d id ampl ify the  review grounds and i t  

pointed out the problems with the status of  the record.   

 

The arbitration award 20 

I  then looked very br ief ly at  th is award which has been assai led 

upon.    

 

This is how the Commissioner dealt  wi th i t ,  I  deal in br ief  with a 

number of  chief  f indings that  he made.  He says the respondent is 25 

enjoined to prove that  the dismissal of  the appl icant was fa ir  on a 
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balance of  probabi l i t ies in terms of  Sect ion 192 (2) of  the Act.   He 

says that  the appl icant had no qualms accept ing that  the dr i l l  

submitted as an exhib i t  at  the arbi t rat ion was probably h is.   He 

however contended that  he did not  know that  the dr i l l  belonged to 

the respondent.  The two of f ic ia l  quest ions emanat ing f rom th is 5 

content ion are whether the dr i l l  belonged to the respondent and 

whether the appl icant knew that  i t  belonged to the respondent.   

 

The Commissioner then analysed the evident ia l  mater ia l  that 

unfolded before him and made various f indings in  re lat ion thereto 10 

in  terms of  which version to accept and he preferred the version 

presented to h im by Mr Abrahams as opposed to the version of  Mr 

Steyn, Mrs Abrahams and Miss Hopley.   He concluded that  the 

appl icant had fa i led to prove the inf ract ion comp lained of  and then 

ordered re instatement.  15 

 

He said the fo l lowing towards the concluding remarks;  

 

“ In my view the evidence of  the respondent ’s 

wi tnesses was f lawed.   Not  that  the appl icant ’s  20 

evidence was immune f rom f laws e i ther .   The appl icant  

had occasions of  cont radict ing h imsel f  as wel l .  F or  

instance,  he test i f ied at  the last  arb i t rat ion that  they 

were f r iends wi th Steyn yet  at  the previous arb i t rat ion 

he d id not  say so.   The appl icant  a lso ta lked about 25 

being in possession of  R70-00 for  the f i r s t  t ime at  the 

last  arb i t rat ion.  In the previous arb i t rat ion he only  
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ta lked about R50-00.    

However ,  even though the appl icant ’s  vers ion has 

these and other  inconsis tencies and  cont radict ions ,  

the bot tom l ine is  that  the respondent ’s  vers ion suf fers 

f rom the s imi la r  defect .   To the extent  that  the 5 

respondent is  the onus bear ing party  (sec 192 (2)  of  

the LRA),  the respondent  must st i l l  fa i l  on that  basis.   

In  the event  the onus has not  been d ischarge d and the 

d ismissal  was substant ive ly  unfa i r .   The appl icant  

wants re instatement .  At  one point  the respondent 10 

contended that  the appl icant ’s  posi t ion was no longer  

avai lable due to rest ructur ing.   In  fact  Donald said that  

the respondent  was “current ly look ing at  rest ructur ing”  

wh ich means that  the process has not  been 

completed.   Moreover ,  there is  no evidence to suggest 15 

that  i f  the appl icant was re instated i t  was not  possib le 

to consul t  on possible a l ternat ives tha t  could save h im 

f rom dismissal .  For  instance the appl icant  may 

consider  work ing on another  posi t ion,  a demote d 

posi t ion,  short  t ime , or  any other  viable a l ternat ive.   I  20 

must  fur ther  point  out  though that  even the reasoning 

that  the appl icant was not  wanted back  due to 

restructur ing was a lso cont radicted by the  

respondent ’s other  wi tness,  Hopley . ”  

 25 

He then ordered the appl icant to re instate Mr Abrahams with 

retrospect ive ef fect .    
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The most important  f indings though that  the Commissioner made 

are those that  deal with how he viewed the performance of  the 

witnesses before him.  He discredited Mr Steyn and expla ined w hy.   

I t ’s  common cause that  Mr Steyn af ter he had lef t  the employment 

of  the appl icant came back,  posed and pretended to be another 5 

employee, used the clock card of  another employee and commit ted 

f raud to the applicant.   He admit ted so during the arbi t rat i on 

hearing,  and he did say that  because he had been in jured on duty 

he fe l t  that  he had not been properly t reated and fe l t  that  he had 

to,  he had an axe to gr ind in fact  with the appl icant.   10 

 

At  that  t ime he was about – I  th ink he lef t  the company in the year 

2002, but  I  th ink the f raud was commit ted ei ther in 2002 or in 2003, 

but  that appears to have been the t ime more or less when th is 

power dr i l l  d isappeared only to f ind i ts way to Mr Abrahams in 15 

about 2004.   

 

The Commissioner dealt  wi th the evidence of  Mrs Abrahams as to 

when the dr i l l  was brought into the house, she said that  i t  was 

brought in in 1994, and he made a f inding that  that evidence was 20 

inconsistent  and compared that  with her evidence in the previous 

arbi t rat ion hearing,  where she had said t hat  i t  had been brought in,  

in 2004.   

 

I  am more than wi l l ing to f ind that  in fact  she made a sl ip of  25 

tongue, to say that  i t  was in 1994 that the dr i l l  was brought in.   
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Because clear ly so we have Mr Abrahams evidence as wel l  here,  i t  

is  not  as i f  he’s tota l ly denying anything about the dr i l l ,  he has the 

evidence that i t  d id come to h is possession in about the same 

period of  t ime.  

 5 

The main issue however re lates to whether or not  the appl icant has 

succeeded in producing evidence of  a strong enough nature t o 

suggest that  the tool  in quest ion belonged to i t .   Even at  the 

beginning of  the hearing of  th is matter I  pointed out that  th is was in 

my view the main considerat ion and I  asked Mr Lesley to address 10 

me on i t .   On numerous occasions he used test imony of  Mr  

Abrahams to t ry and indicate that  the tool  in quest ion belonged to 

Coca Cola, or the appl icant.   In my view the onus rested on the 

appl icant to show that  the tool  in quest ion was i ts property, 

secondly that  i ts possession by Abrahams in the circumstances was 15 

unlawful .   Once that  is achieved then and only would Mr Abrahams 

bear the onus, which should have shi f ted,  to show that  he had a 

lawful  possession.  I t  would be unfair  to begin by placing the onus 

on Mr Abrahams and look at  h is version.   I t  must be remembered 

that  there is s igni f icance in p lacing the onus where i t  belongs, 20 

because i f  i t  has not been discharged i t  wi l l  be inapprop riate to 

vis i t  the other party’s  version and to cr i t ic ise i t ,  except to the 

extent  that  i t  tends to support  the party that  bea rs the onus.  

 

Ms Hopley’s evidence suggests that the tool  in quest ion apparent ly 25 

belongs to the appl icant,  but  she was not conclusive i n her 
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evidence,  she did not  sound very much convinced.  She says she 

assumes or she presumes in the l ight  of  the pointers,  in the l ight  of  

the descript ion given to i t  by Mrs Abrahams.   

 

One can understand her posi t ion because f i rst ly she was a Human 5 

Resources Manager,  I  do not th ink that  she was dealing with the 

tools,  she is not  the r ight  person who should have been brough t to 

test i fy on whether or not  that  tool  belonged to the appl icant.   There 

is a factory that  uses tools,  there would be people in charge of  that 

p lace, none of  them were cal led to come in and identi fy the tool ,  10 

which was very easy to do.    

 

The second prob lem relates to the recording.   I t ’s  common cause 

that  in 1995 there was a change that  the appl icant used  in the 

recording of  h is equipment,  there was a record,  register,  that  was 15 

portable,  they changed to an electronic system. I t  would appear 

that  there was a ser ious problem during that  change because f rom 

1996 onwards the records of  the appl icant about the tool  in 

quest ion are si lent.   This is where there is a b ig problem about th is 

case, th is is where both Commissioners who had the opportuni ty to 20 

look at  the evidence tendered by the appl icant commented on, they 

both in my view very correct ly found that  th is was mater ia l  

evidence, i t  was cr i t ical  and that  i t  fe l l  short  of  producing proof to 

indicate that  the tool  that  was found was a tool  belonging to the 

appl icant,  i t  was a tool  that the a ppl icant wanted to reta in as i ts  25 

own property,  and therefore that  i ts possession  by Mr Abrahams 
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under the circumstances was unlawful .   This is where the case of  

the appl icant fa l ls f lat .  

 

We are ta lk ing of  a period f rom 19 96 to a period 2005, i t ’s  a 

s izeable period and the al leged unlawful  possession  happened 5 

here,  that  is why, as Ms Golden has referred me, the f i rst 

commissioner looked at  i t  and said but  anything could have 

happened to th is tool ,  i t  could have been wri t ten  of f .  Here one is  

invest igat ing object ively on what probably may have been the 

posi t ion,  i t  may have been wri t ten of f  for instance as the f i rst 10 

commissioner had suggested.  I  see tha t  the second commissioner 

tended to fo l low sui t .  He tended to adopt the reasoning of  the f i rst 

commissioner.   I  am aware that  Ms Golden avers  that  the two 

Commissioners could never arr ive at  a s imi lar co nclusion for no 

apparent reason. Obviously the second commissioner had the 15 

benef i t  of  having looked at  the other ’s award,  that ’s why he also 

ta lks about the f i rst  award in h is arbi trat ion award.  

 

In my view there is indeed a lack  of  evidence that  goes towards 

proving on a balance of  probabi l i t ies that  the tool  found was a tool 20 

of  the appl icant.   I t  can therefore not be  reasonably concluded that  

the possession by Mr Abrahams in the circumstances was unlawful  

or unauthorised .  In my view i t  becomes unnecessary to go and 

look at  how Mr Abrahams performed as a witness,  I  just  can say i t  

in  passing that I  have suspic ions that  Mr Abraham s also may have 25 

to ld l ies, but  what is the re levance of  that .   For so long as the onus 
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is  not  d ischarged by the appl icant the matter should have stopped 

there.  To t ry and shi f t  the onus and go and look at  evidence by Mr 

Abrahams and supplement what was supposed to be produced by 

the appl icant was neither here nor there.   I  am mindful  of  the fact 

that  the Commissioner here commented, very br ief ly on why he 5 

re jected the evidence of  the appl icant and why he accep ted the 

evidence of  Mr Abrahams. I t  wi l l  be noted in my judgment that  I  

have referred to the cr i t ic isms that  he level led against  the evidence 

of  Mr Abrahams, but  notwithstanding that  he st i l l  sustained i t .   In 

terms of  where the onus lay I  agree with h im.  In terms of  g iving 10 

brief  reasons and as  he is bound to do so in terms of  Sect ion 138 

of  the Act I  f ind that  he said as much as was necessary in the 

circumstances.  

 

Accordingly in my view the arbi t rat ion award issued by the th ird 15 

respondent in these proceedings  cannot be faul ted.   I t  cannot be 

said that  the decis ion reached by the th ird respondent is one that  a 

reasonable decis ion maker could not  have reached in the 

circumstances.  I  do not agree with the appl icant that  the th ird 

respondent committed any gross i rregular i ty in the circumstances, I  20 

do not agree with the appl icant that the th ird respondent fa i led to 

apply h is mind appropriate ly to the issues, on the contrary in fact 

he grappled with the issues. One may not l ike the outcome thereof ,  

but  that is not  the test  for a review.   

 25 

I  as a judge may not l ike some of  the th ings he said but  that  has 
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nothing to do with the review test .   In the circumstances the 

APPLICATION SHOULD FAIL AND THE AWARD STANDS . In terms 

of  the costs I  am of  the view that  the costs should fo l low  the 

results.   Accordingly the APPLICATION IS DISMISSED WITH 

COSTS. 5 

 

 

__________ 

CELE, J 

 10 
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