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IN THE LABOUR COURT OF SOUTH AFRICA 

(HELD IN CAPE TOWN) 

CASE NO: C309/2007 

DATE: 15 JULY 2008 

In the matter between:  5 

FEDERAL GAMING (CAPE) (PTY) LTD Appl icant    

and 

ADVOCATE JOHN M BROWN N.O.     1St  Respondent 

CCMA                      2n d  Respondent 

DUSWO obo LIRA LENKOE   3R D  Respondent 10 

 

 
JUDGMENT 

 

PILLEMER, AJ 15 

 

The appl icant is the operator with a casino in Cape Town.  I t  

d ismissed a member of  the 3 r d  Respondent, a t rade union,  which 

on behalf  of  i ts member chal lenged the fa irness of  that  d ismissal 

before the CCMA.   20 

 

The Arbi t rator who issued the award in favour of  the member in 

the arbi t rat ion that fo l lowed is the First  Respondent in th is review 
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in  which the appl icant seeks to review and set aside the 

arbi t rat ion award.  

 

The employee in quest ion is L ira Lenkoe,  a man who is not  in 

good health.   He took a considerable amount of  s ick leave.  He 5 

had a problem with h is leg in respect of  which he sought 

accommodat ion at work but  th is was unfortunately not  possib le 

and eventual ly,  i t  seems, fo l lowing an audit  of  some kind of  h is 

s ick leave he was charged with misconduct.   Precisely what the 

charge was that  he faced was not clear but  i t  was expressed in 10 

the charge sheet that  was served upon him in the fo l lowing terms:  

“Misconduct re lat ing to incapacity/ i l l -health which is a 

result  of  40 days sick f rom work in a period of  32 

months between 1 Apri l  2004 and 30 November 2006.”  

 15 

The way in which th is was expla ined at  the arbi t rat ion was also 

confusing and Ms Bester,  who presented the case for the 

appl icant and also test i f ied,  expla ined the misconduct.   In i t ia l ly 

she said that  what had happened is that  the employee had been 

dismissed in terms of  misconduct and referred to the f inding of  the 20 

discip l inary hearing which said:  

“ In terms of  misconduct you are found gui l ty f or the 

fo l lowing misconduct re lat ing to incapacity.”  
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In re lat ion to th is she was quest ioned quite extensively by the 

Arbi t rator point ing out to her that  misconduct and incapacity are 

dist inct  concepts in labour law and you can’t  real ly have 

misconduct re la t ing to incapacity.   You’re not  gui l ty of  misconduct 

i f  you are sick and sickness might lead to incapacity but  i t  5 

certa in ly in i tsel f ,  i f  i t ’s  genuine,  is not  misconduct.  He had 

considerable d if f icul ty in extract ing f rom Ms Bester precisely what 

i t  was that  the appl icant complained of  and, at  the end of  the day,  

i t  was only when a Mr Roos, who was chairperson of  the 

discip l inary enquiry,  test i f ied that there was some degree of  10 

clar i f icat ion.  

 

Mr Roos, who was a senior manager was also the person who 

presided over the discip l inary hearing .  He was the person who 

imposed the sanction of  d ismissal .  He dealt  wi th the di f f icul ty  in 15 

the record, part icular ly at  page 110 where he was probed by the 

Arbi t rator to assist  h im in  understanding the nature of  the charge 

that  the employee had faced and on which the f inding of  gui l t  had 

been made. In re lat ion to th is issue  Roos says the fo l lowing:  

“You see, Sir ,  the matter started in it ia l ly as i l l -health, 20 

but then af ter some invest igat ion i t  became clear that 

Mr Lenkoe booked of f  not only for the leg but for 

var ious other s icknesses as wel l .   For instance, 
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sinusi t is,  ear infect ion,  hypertension and his medical  

h istory,  according to the doctor,  shows nothing about 

hypertension or diabetes.   I  came to the conclusion 

that  he intent ional ly booked of f  s ick and that  i t  is  not 

real ly re lated to the leg.”  5 

He was then probed further on that , e laborated upon it  and then 

eventual ly at  page 127 of  the record i t  real ly boi led down to Mr 

Roos being under the impression that  the employee had to some 

extent been shamming and had not real ly been suf fer ing f rom the 

i l lnesses ref lected in the medical notes .  That  really was the 10 

gravamen  of  the charge and in re lat ion to the one element where 

th is was highl ighted, namely the quest ion of  hypertension where 

one doctor had cert i f ied the employee to be suf fer ing f rom th is 

condit ion and a l i t t le  less than two weeks later another doctor had 

indicated that  he was not suf fer ing f rom the condit ion of  15 

hypertension,  Mr Roos said the fo l lowing and I  quote again:  

“L ike I  said,  i t ’s  not  something that goes away 

overnight .   I t ’s  my reasoning,  i f  Mr Lenkoe real ly 

suf fered f rom hypertension then 10 days later a 

d i f ferent  doctor wouldn’ t  say,  “No sign of  20 

hypertension.”  

At  page 129 Mr Roos clar i f ies i t  by e laborat ing in th is way and 

again I  quote:  
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“ I t ’s  not  just  one th ing ,  Sir ,  that  led to the dismissal,  

i t ’s  one of  the instances that  made me suspicious that 

changed my view that  th is is not  i l l -health but  i t  is 

misconduct, misuse of  h is s ick leave.”  

 5 

I t  was clear that  the  appl icant was not re lying upon incapacity as 

the basis for the dismissal and the employee was not being 

dismissed because by reason of  genuine sickness he was unable 

to do the work .  He was dismissed because i t  was considered that 

he was not being f rank in  re lat ion to some of  the sick leave he 10 

took and on that basis what had occurred was an abuse and 

const i tuted misconduct.    

 

In passing,  I  ment ion that th is approach is to some extent 

contradicted by the evidence of  Ms Bester who test i f ied at  page 15 

66 of  the record and I  quote:  

“We never d isputed the fact  he was sick.   I  never said 

he booked of f  and he was not s ick.   I  wanted the doctor 

to conf i rm if  there is a condit ion that ’s permanent 

because then he could assist  with d isabi l i ty c la ims 20 

which we do for current ly two people.   We do i t  a l l  the 

t ime.  He didn’ t  g ive that  informat ion.”  
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So, unfortunately,  there was th is measure of  confusion in the way 

in which the appl icant understood i ts case ,  or misunderstood i ts 

case,  is probably a bet ter way of  descr ib ing i t  and the confused 

manner in which i t  u l t imately was presented.  

 5 

The Arbi t rator part ic ipated act ively in the proceedings.   A 

complaint  is made in the present appl icat ion that  th is resul ted in 

unfairness and const i tuted a gross i rregular i ty and had as i ts 

resul t  that the appl icant d id not  have a fa ir  hearing.   The 

arbi t rator was, I  consider,  understandably f rustrated with the 10 

fa i lure to c lear ly ident ify the nature of  the complaint  which,  i t  

seems, was based upon the appl icant ’s own confusion as to 

precisely what i t  was.  But,  nonetheless,  th is involved the 

Arbi t rator in asking considerable quest ions of  the persons who 

test i f ied.   Generally  he did th is ,  as I  read the record , in order to 15 

get c lar i ty rather than to achieve an answer in a part icular 

d irect ion or another.   He f requent ly expressed his f rustrat ion.   He 

referred to aspects qui te strongly as nonsense or impossib le and 

he played a very dominant ro le in the way in which the 

proceedings were run.  20 

 

Part  of  the complaint  against  h im also re lated to the fact  that  he 

was fa ir ly loose in the way he al lowed cross -examinat ion, 
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certa in ly of  Ms Bester.   She was cross -examined f i rst ly by the 

union representat ive and then on request by the union 

representat ive that  the employee also be al lowed to cross -

examine th is was al lowed. So she had a double session and, of  

course,  she was also faced by fa ir ly cont inuous quest ioning f rom 5 

the Arbi t rator h imself .  

 

I t  was submit ted to me today as wel l  as in the heads of  argument 

that were f i led that  the impact of  a l l  of  th is was tha t  the appl icant 

was not g iven a fa ir  opportuni ty of  present ing i ts case and th is 10 

rendered the arbi t rat ion, for that  reason, unfair .  

 

Looking at  the record broadly and on a reading of  i t ,  I  am not 

sat isf ied that  th is was unfair  and resulted in an unfair  res ul t .   At 

the end of  the day the Arbi t rator was inquis i tor ia l  in h is approach, 15 

but nonetheless did achieve the answer that  the appl icant wanted 

to present,  namely that  the complaint  was that  the employee was 

shamming and abusing sick leave by taking leave w hen he was 

not genuinely i l l .  I t  is  that  case which must be the basis upon 

which he was dismissed because , i f  i t  was anything less than that ,  20 

then pla in ly i t ’s  unfair  to d ismiss somebody because he’s 

genuinely i l l  and to do that  on the basis that  th is cons t i tuted 

misconduct , which,  i f  he’s genuinely i l l ,  i t  obviously cannot do.  
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So I  am not sat isf ied that  the Arbi trator ’s involvement rendered 

the process unfair  or that  i t  const i tuted an i rregular i ty of  the kind 

which in i tsel f  would just i fy a review without  regard to the actual  

meri ts of  the proceedings.  5 

 

There was a further complaint in relat ion to the conduct of  the 

Commissioner and that  was that  he should have advised the 

appl icant that  i t  needed to cal l  expert  test imony to deal with the 

medical  quest ions and could not  s imply re ly upon the informat ion 10 

that  i t  had re l ied upon in ef fect ing the dismissal.   I t  does not seem 

to me that  there was any obl igat ion on the Arbi t rator  to do that  or, 

indeed, i t ’s  not  c lear that  i t  would have been appropriate to have 

sought to introduce a new basis for the dismissal at  the arbi t rat ion 

stage.  But,  in any event,  I  need not go into that  in any detai l  15 

because no medical  evidence was in fact  cal led.    

  

The Arbi t rator dealt  wi th the matter in h is award under a heading, 

“Analysis of  the Evidence and Argument” as fo l lows and I  quote:  

“The Respondent bears the onus of  proving on a 20 

balance of  probabi l i t ies that  the Appl icant ’s d ismissal 

was substant ively fa ir .   The fo l lowing issues were 

common cause:  
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1. The appl icant suf fered f rom a  lower leg 

lymphodaema which was exacerbated by long 

periods of  standing and that  h is lef t  lower leg 

cel lu l i te had been successful ly t reated.  The 

symptomat ic t reatment was re l ieved by lef t  lower 5 

l imb elevat ion and no surgical  t reatment was 

necessary.  

2. The appl icant had exceeded his permissib le s ick 

leave cycle of  30 days for a period commencing 

Apri l  2004 to date of  d ismissal by 12 days.  10 

3. The appl icant was booked of f  s ick for a tota l  of  

90 days for the 67 month period of  h is 

employment.”  

 

The Arbi t rator then  records that the respondent ’s operat ion 15 

manager fa i led to monitor the appl icant ’s s ick leave.  This aspect 

was chal lenged in the heads of  argument that  were del ivered, but 

i t  seems to me i t  does accord in general  terms with the evidence 

that  was before the Arbi t rator.   He was al lowed to exceed his s ick 

leave and i t  was only when the audit  was done that i t  was seen 20 

that  he had taken much more than he ought to have taken over the 

cycle in quest ion.  
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The award then cont inues and I quote:  

 

“Mr Roos, the chairperson of  the appl icant ’s 

d iscip l inary hearing,  test i f ied that  he found that  the 

appl icant was shamming i l lness as he was booked of f  5 

sick for hypertension by one doctor whereas Mr 

Mbavani states that  the appl icant was not suf fer ing 

f rom hypertension and he had no option to d ismiss the 

appl icant for abuse of  s ick leave.  He conf i rmed the 

appl icant was not d ismissed for incapacity.”  10 

 

I t  seems to me that  the Arbi t rator fa ir ly ref lected Mr Roos’ 

evidence in th is respect a l though Mr Roos did say i t  went beyond 

the single instance.  I t  was that  instance that  became centra l  and 

certa in ly i f  that  instance had been establ ished, namely that  there 15 

was some sort of  conspiracy between the appl icant and the one 

doctor to put  up medical  cert i f icates that  were fa lse then obv iously 

d ismissal for misconduct would have been appropriate, but  the 

case never went anywhere near that far a l though that  was the 

basis upon which Mr Roos appears to have founded his th inking in 20 

the matter.   The award cont inues and I  quote:  

“ I  found the appl icant to be a re l iable and credib le 

witness and I had no grounds to doubt the veraci ty of  
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his sworn test imony.  The appl icant conf i rmed that h is 

hypertension was under contro l  as he received 

medicat ion f rom local  c l in ic as he could not  af ford 

pr ivate doctors.”  

 5 

I  pause to ment ion that th is accords with the appl icant ’s 

test imony.  He said he saw di f ferent  medical  pract i t ioners and that  

he saw a part icular medical  pract i t ioner,  the one in quest ion in 

re lat ion to symptoms that  were diagnosed as being caused by 

hypertension and in respect of  that  he received medication.  10 

 

The Arbi t rator then concludes as fo l lows:  

 

“ In the circumstances I  have no doubt that  Mr Roos, 

the chairperson of  appl icant ’s d iscip l inary hearing,  had 15 

no grounds to f ind the appl icant abused his s ick leave.  

He was not pretending to have suf fered f rom 

hypertension.”  

 

The Arbi t rator a lso pointed out that  a medical  examinat ion had not 20 

been conducted, as could have been done by a wel l -resourced 

employer,  and made the point  that  Mr Roos was not a medical 

doctor and his opin ion on the quest ion of  whether hypertension 
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would cont inue to manifest  10 days af ter i t  has been diagnosed by 

a doctor could not  be re l ied upon.  

 

He ef fect ively found that  the onus had not being discharged and, 

in those circumstances, that  the dismissal was substant ively 5 

unfair .   He then found that  the employment re lat ionship would be 

able to be cont inued on a to lerable basis and i t  was reasonably 

pract icable for the appl icant to be re instated and he granted an 

order re instat ing h im together with back pay.  

 10 

The appl icant had to sat isfy the test set  out  in the Const i tut ional 

Court  case of  Sidumo and another v Rustenberg Plat inum Mines 

Limited and others [2007] 12 BLLR 1097(CC).   The test,  as set  out 

in paragraph [110] of  the major i ty judgment,  and is encapsulated 

by the quest ion:  15 

“ Is the decis ion reached by the Commissioner one that 

a reasonable decis ion -maker could not  reach?”  

That ’s the quest ion I  have to ask myself  and I  am not sat isf ied 

that  the appl icant has shown that  the decis ion reached by the 

Arbi t rator was one that  a reasonable decis ion -maker could not 20 

reach.  Indeed, on the informat ion before the Arbi t rator,  I  take the 

view he came to the correct  decis ion.  
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In those circumstances, the review must fa i l .   The order I  made, 

accordingly,  is the APPLICATION IS DISMISSED. 

 

 

 5 

_________________________ 

PILLEMER, AJ 


