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IN THE LABOUR COURT OF SOUTH AFRICA  

(HELD AT CAPE TOW N) 

                                                                 

                                                                 CASE NO: C324/2006 

 5 

In the matter between:  

 

FOOD AND ALLIED W ORKERS UNION                    First  Appl icant  

FAIZEL MARTIN                                                Second Appl icant  

 10 

and 

 

THE COLD CHAIN                                                     Respondent  

                                                                                                 

 15 

J U D G M E N T  

                                                                                                 

 

        NEL AJ:  

 20 

[1]  In th is matter the second appl icant,  Mr Faizel  Mart in ("Mart in"  

or " the employee") seeks re l ief  against  the respondent (" the 

employer") for what the employee al leges was an 

automat ical ly unfair  d ismissal in terms of  sect ion 187(1)(f )  of  

the Labour Relat ions Act (" the LRA").  25 

 

[2]  I t  was common cause between the part ies  that  Mart in was 

dismissed sole ly as a result  of  h is refusal to re l inquish his 
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posi t ion as a shop steward when he was of fered a higher 

grade posi t ion as an al ternat ive to being retrenched.  

 

[3]  I t  was contended that  the employer 's demand that  Mart in 

resign as a shop steward and his subsequent d ismissal 5 

contravened the provis ions of  sect ion 187(1)(f )  of  the LRA, as 

read with sect ions 4 and 5 thereof .  I t  was in part icular 

a l leged that  the employer d iscr iminated against  Mart in on the 

grounds of  h is union af f i l ia t ion and his part ic ipat ion in lawful  

t rade union act ivi t ies.  I t  was accordingly contended that  there 10 

was no fa ir  reason for Mart in 's d ismissal,  whether as part  of  a 

retrenchment exercise or otherwise.  

 

        Factual  background 

 15 

[4]  Mart in had been emp loyed by the respondent s ince 1995.  At  

the t ime of  h is d ismissal he was a shop steward of  the f i rst  

respondent (“FAW U”) and also i ts regional t reasurer,  a non -

remunerat ive posi t ion.   

 20 

[5]  Pr ior to the events g iving r ise to h is d ismissal,  Mart in was 

employed in a Grade 13 posi t ion on the employer 's 

organisat ional structure.  The employer employs the Peromnes 

Grading System pursuant to which manageria l  employees are 

graded f rom 1-12, whi le other employees are graded 13 -18.  25 

A recognit ion agreement between FAW U and the respondent 

def ined the bargain ing uni t  as being Grades 13 -18. I t  would 

appear that  a d ist inguishing feature of  employees occupying 
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Grades 1-12 was that  these employees performed some 

supervisory or manageria l  funct ions with in the employer 

company. 

 

[6]  In February 2006, the employer gave formal not ice to FAW U 5 

in terms of  sect ion 189(3) of  the LRA proposing a 

restructur ing of  the workplace. On 30 March 2006, Mart in was 

formal ly advised by the employer that  h is posi t ion had 

become redundant and that  he could apply for a l ternat ive 

posi t ions.  The next  day Mart in was given one week by his 10 

employer to advise i t  of  h is decis ion with regard to the vacant 

posi t ions which had been of fered to h im. On 4 Apri l  2006, 

FAW U wrote to the employer indicat ing that  Ma rt in would be 

interested in e i ther the administrat ion clerk or t ransport  c lerk 

posi t ion.  15 

 

[7]  A meet ing was held between FAW U, Mart in and the employer 

on 10 Apri l  2006. At  th is meet ing,  Mart in was expressly made 

aware of  the condit ion at taching to acceptan ce by him of  the 

t ransport  c lerk posi t ion namely that  as the posi t ion was a 20 

Grade 12 posi t ion,  he would have to re l inquish his posi t ion as 

a shop steward.  

 

[8]  On 24 Apri l  2004, FAW U on behalf  of  Mart in,  advised that  

Mart in accepted the posi t ion of  t ranspo rt  c lerk.  Al though the 25 

employer had earl ier made i t  a condit ion that  acceptance of  

the posi t ion as t ransport  c lerk would require that  Mart in 

should re l inquish his shop steward posi t ion,  the let ter of  
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acceptance of  24 Apri l  2006 did not  deal with th is condi t ion.   

On 26 Apri l  2006, the employer d irected a let ter to Mart in to 

which i t  at tached a copy of  the job descript ion for the 

t ransport  c lerk posi t ion,  request ing that  Mart in should s ign i t ,  

indicat ing acceptance of  the responsib i l i t ies out l ined therein.  5 

 The let ter further stated that :  

 

  "Also discussed with you at  our meet ing on 10 Apri l  

2006, was the fact  that  the Grade of  the t ransport  c lerk 

posi t ion,  being a Grade 12, fa l ls outside the bargain ing 10 

unit .  In compl iance with the FAW U const i tut ion and the 

company/union re lat ionship agreement,  you wi l l  

accordingly be required to step down f rom your dut ies 

as senior shop steward for the Cape Town distr ibut ion 

centre and you wi l l  be required to re l inquish your FAW U 15 

of f ice-bearer dut ies and responsib i l i t ies,  imm ediately 

upon assuming your new responsib i l i t ies with ef fect  

f rom 1 May 2006".  

 

[9]  This let ter,  at  the end thereof ,  required that  Mart in should 20 

sign i t  to indicate acceptance of  a l l  the terms and condit ions 

as stated in the let ter.  

 

[10]  On 28 Apri l  2006,  a l though Mart in was wi l l ing to s ign the 

wri t ten t ransport  c lerk descr ipt ion,  he refused to s ign th is 25 

let ter of  appointment which contained the condit ion that  he 

should step down f rom his dut ies as senior shop steward and 

to re l inquish his FAW U of f ice -bearer dut ies and 
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responsib i l i t ies.    

 

[11]  Mart in accordingly commenced his dut ies in the t ransport  

c lerk posi t ion on 2 May 2006, but  refused to re l inquish his 

union posi t ions.  A meet ing was held on the same day 5 

between Mart in and the employer at  which the em ployer 

repeated i ts demand. Mart in cont inued to refuse to re l inquish 

the posi t ions.  That very same day, 2 May 2006, the employer 

gave Mart in a f inal  retrenchment not ice advis ing him that ,  as 

a result  of  h is fa i lure to accept the posi t ion of  t ransport  c lerk  10 

with the condit ions at tached by the employer,  the company 

was lef t  wi th no al ternat ive other than to proceed with 

Mart in 's retrenchment.  His retrenchment was to take ef fect  on 

1 May 2006.  

 15 

[12]  In terms of  th is not i f icat ion,  in addit ion to h is pro rata  bonus 

f rom 1 January to 31 May 2006, h is not ice of  one month 's 

salary and his leave pay,  Mart in was paid severance pay 

equal to one week's salary for every completed year of  

service.  His 11 years of  service resulted in a severance 20 

payment of  11 weeks'  remunerat ion equal to an amount of  

R10 350. The tota l  payment to Mart in amounted to R21 

590,62.  

 

[13]  Under these circumstances, I  f ind that  i t  is  c lear that  the 25 

employer of fered Mart in an al ternat ive posi t ion to 

retrenchment,  which posi t ion Mart in was prepared to accept.   

The employer,  however,  made acceptance of  the posi t ion 
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of fered condit ional on Mart in stepping down f rom his dut ies 

as senior shop steward for the Cape Town distr ibut ion centre 

and requir ing that  he should re l inquish his FAW U of f ice -

bearer dut ies and responsib i l i t ies the moment he assumed his 

new responsib i l i t ies with ef fect  f rom 1 May 2006.  5 

 

[14]  I t  is  equal ly c lear that  when Mart in refused to g ive ef fect  to 

these condit ions,  he was retrenched. The cr isp issue which 

cal ls to be determined is accordingly whether i t  was lawful  

and/or fa ir  for the employer to impose these condit ions,  i t  10 

being clear that ,  but  for Mart in 's refusal to re l inquish his shop 

steward and FAW U of f ice -bearer dut ies and responsib i l i t ies,  

he would have been reta ined by the empl oyer in the t ransport  

c lerk posi t ion.  

 15 

        The law 

 

[15]  Sect ion 23(2) of  the Const i tut ion provides that  every worker 

has the r ight  to form and jo in a t rade union and to part ic ipate 

in the act ivi t ies and programs of  that  t rade union.  Clearly,  to 20 

perform the dut ies of  a shop steward and to be an of f ice -

bearer of  a t rade union are such act ivi t ies.  This r ight  is 

couched in c lear and unambiguous terms and may only be 

l imited by a law of  general  appl icat ion as set  out  in sect ion 

36 of  the Const i tut ion.  25 

 

[16]  As the LRA was promulgated with a view to g ive ef fect  to 

these stated sect ion 23 const i tut ional r ights,  sect ion 4(2) of  



 7 

 JUDGMENT 
 

 

tapes 1&2/ / .... 

  

the LRA st ipulates that  every employee has the r ight  to jo in a 

t rade union,  subject  to the const i tut ion of  that  t rade union.  I t  

further  st ipulates that  every member of  a t rade union has the 

r ight ,  a lso subject  to the const i tut ion of  that  t rade union,  to 

part ic ipate in i ts lawful  act ivi t ies.  L ikewise th is sect ion of  the 5 

LRA gives t rade union members a r ight  to stand for e lect ion 

and to be el ig ib le for appointment as an of f ice -bearer or 

of f ic ia l  and, i f  e lected or appointed,  to hold of f ice of  that  

t rade union.  

 10 

[17]  Sect ion 5(1) of  the LRA in turn provides that  "no person may 

discr iminate against  an employee for exercis ing any r ights 

conferred by th is Act".  

 

[18]  Sect ion 5(3) of  the LRA provides that  no person may 15 

advantage an employee in exchange for that  person not 

exercis ing any r ight  conferred by the LRA.  

 

[19]  Sect ion 5(2)(a)( i )  and ( i i )  a lso prohib i ts an employer f rom 

requir ing an employee not to be or become a member of  a 20 

t rade union.  Sect ion 5(2)(c)( i )  and ( i i i )  precludes an employer 

f rom act ing to the detr iment of  an employee "because of  past ,  

present or ant ic ipated.. .membership of  a t rade union" or 

part ic ipat ion in i ts act ivi t ies.   

 25 

[20]   There is no doubt that  the r ights contained in sect ion 4(2) of  

the LRA are exact ly the r ights which may be exercised by an 

employee without fear of  being discr iminated against  by 
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reason of  the employee so exercis ing his or her r ights,  or 

being advantaged in exchange for not  exercis ing any r ight  

conf i rmed by the LRA.  

 

[21]  Mr W hyte,  on behalf  of  the appl icants,  referred me to IMATU 5 

& Others v Rustenburg Transi t ional Counci l  [1999] 12 BLLR 

129C (LC),  a judgment in which Brassey AJ at  length 

considered s imi lar issues to those to be determined by me. In 

that  matter the Rustenburg Transi t ional Counci l  (" the 

Counci l")  gave three reasons for adopt ing the stance that  a 10 

certa in level  of  senior manageria l  employees could not  be 

al lowed to serve in execut ive posi t ions of  the t rade union.  

They were that  those of f ic ia ls would have access to 

conf ident ia l  informat ion;  that  they were required to in i t ia te or 

conduct d iscip l inary hearings against  employees; and th ird ly 15 

that  these employees may, by reason of  their  members hip of  

the union execut ive,  f ind themselves in the posi t ion in which 

they were unable or unwi l l ing to fu l f i l  essent ia l  tasks required 

of  them.  

 20 

[22]  Brassey AJ, having considered sect ions 4 and 5 of  the LRA, 

(at  paragraph [15] ,  page 1305) had the fo l lowin g to say about 

the argument presented to h im that  the legis lature could 

never have intended to br ing senior managers with in the 

ambit  of  the protect ions given by sect ions 4 and 5 of  the LRA:  25 

 
  " I  cannot agree. Bound by a Const i tut ion that  confers 

organisat ional r ights on workers without l imitat ion,  the 
legis lature might wel l  have decided that  no such 
l imitat ions should be embodied in the protect ions 30 
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conferred by the Act.  There is nothing untoward,  st i l l  
less absurd,  in g iving senior management the r ight  to  
part ic ipate in t rade union act ivi t ies:  white col lar unions 
have long been recognised as legi t imate and there is no 
reason to bel ieve the legis lature intended to curb their  5 
scope or act ivi t ies.   The impl icat ion of  l imitat ions and 
condit ions into statutory provis ions is not  l ikely to be 
undertaken and, even i f  one were persuaded that  they 
might be legi t imate here,  i t  would be al l  but  impossib le 
to decide where the legis lature impl ic i t ly intended the 10 
l ine to be drawn.  I  consider that  the sect ions must be 
read as they stand".  

 

[23]  Brassey AJ cont inued (at  paragraph [17]  page 1306) to say 

that :  15 
 
  "…… The protect ions conferred by the organisat ional 

r ights c lauses give employees, whatever their  status,  
the absolute r ight  to jo in t rade unions and take part  in 
their  act ivi t ies.  By so doing,  they legi t imise acts that  20 
might otherwise const i tute a breach of  the employee's 
duty of  f idel i ty,  prohib i t  vict imisat ion and out law rules of  
the sort  that  the respondent la id down in the present 
case.  Beyond that ,  they do noth ing to exempt 
employees f rom their  dut ies under the contract .   The 25 
employee must st i l l  do the work for which he is engaged 
and observe the secondary dut ies by which he is bound 
under the contract .   I f  he does not,  he can be 
discip l ined for misconduct or la id of f  for incapacity".  

 30 

[24]  I  can see no reason why, or basis on which I  should deviate 

f rom Brassey AJ's  conclusions.   I  am in fact  in fu l l  agreement 

with the expressed conclusions as to the protect ions 

conferred on employees by the organisat ional r ight s c lauses.  

 35 

[25]  I  have not been referred to any contrary view to that  

expressed by Brassey AJ in the Rustenburg Transi t ional 

Counci l  matter (supra).  In fact  i t  appears to have been fu l ly 

endorsed by labour law commentators.  In th is regard see 
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Grogan: "Double Cross Manager 's r ight  to hold union of f ice"  

Employment Law. (Vol.  15) November 1999 No. 6 pages 4 -  9;  

PAK Le Roux in "Trade Union r ights for Senior employees." 

Contemporary Labour Law (Vol.9) No.6 January 2000 pages 

58 -  60;  and Carl  Mischke: "Shop stewards:  their  r ights and 5 

obl igat ions"  Contemporary Labour Law (Vol.12)  No.1  August 

2002 pages 1 -  7.    

 

[26]  Mr W agener,  contended on behalf  of  the respondent,  that  the 

matter before me was dist inguishable f rom the Rustenburg 10 

Transi t ional Counci l  decis ion (supra ) .  He contended that  i t  

was dist inguishable because therein the Court  was deal ing 

with the inval id i ty of  a general  resolut ion and i t  was not 

considering the pecul iar status of  a shop steward.  I  am, 

however,  not  persuaded that  the matter before me i s 15 

dist inguishable for these reasons, or at  a l l .  I t  is  c lear that ,  

just  as th is Court  is required to herein consider the 

appl icat ion of  sect ion 23 of  the Const i tut ion and sect ions 4 

and 5 of  the LRA, that  was what Brassey AJ considered. His 

conclusions,  as indicated, were that  the protect ions conferred 20 

by the organisat ional r ights c lauses gave employees, 

whatever their  status,  the absolute r ight  to jo in t rade unions 

and take part  in their  act ivi t ies.  As I  have stated,  I  am in 

complete agreement that  the prot ect ions conferred by 

sect ions 4 and 5 of  the LRA are absolute.  25 

 

[27]  Mr W agener further argued that  in terms of  the ordinary ru les 

of  of fer and acceptance, i t  had been clear ly demonstrated 
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that  Mart in had agreed to the condit ion at taching to h is 

appointment as a t ransport  c lerk namely that  he would resign 

as a shop steward.  I f  I  understood his argument correct ly,  i t  

would appear that  he contended that  a b inding contract  had 

come into ef fect  to which Mart in was bound. The ef fect  5 

thereof  was that ,  on him accept ing the appointment as 

t ransport  c lerk,  he had to comply with the condit ion preceding 

such appointment,  namely that  he had to resign as a shop 

steward and re l inquish his FAW U of f ice -bearer dut ies.  For 

th is reason, so Mr W agener argued, i t  could not  be sa id that ,  10 

under these circumstances, the employer had discr iminated 

against  Mart in by reason of  h is union act ivi t ies when i t  

terminated his employment when he refused to comply with 

the terms of  th is agreement.  

 15 

[28]  Even i f  I  were to assume that  such a "co ntract" or agreement 

had been reached, and that  Mart in,  as Mr W agener 

contended, acted in breach of  h is "contractual" terms (by 

refusing to resign as a shop steward and to re l inquish his 

union of f ice-bearer dut ies and responsib i l i t ies),  I  bel ieve that  20 

Mart in was ent i t led to do so.  This would be so as I  bel ieve,  in 

l ight  of  my conclusion that  the organisat ional r ights af forded 

Mart in in terms of  sect ions 4 and 5 of  the LRA are absolute,  

that  such a contractual  term would have been unlawful  on the 

basis of  i t  being contrary to publ ic pol icy.  In any event,  on the  25 

evidence adduced before me, I  am unpersuaded that  a 

b inding contract ,  as contended on behalf  of  the employer,  

had come into existence between the employer and Mart in.  
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[29]  I  have also considered the p roposit ions contained in the 

employer 's let ter addressed to Mart in that  the FAW U 

const i tut ion required that  a shop steward and of f ice -bearer 

should resign i f  he or she fe l l  outside the bargain ing uni t .   5 

This content ion is,  in my view, not  at  a l l  supported by 

FAW U's const i tut ion.   In terms of  the FAW U const i tut ion,  i t  is  

apparent that  an employee's posi t ion,  vis à v is  the bargain ing 

uni t  of  an employer,  is tota l ly i r re levant.  

 10 

[30]  The further content ion by the employer was that  the 

recognit ion agreement between FAW U and the employer 

required that  a shop steward should resign once he or she 

was employed outside of  the bargain ing uni t  as def ined by 

the agreement.   Again I  could f ind no support  for such 15 

content ion in the agreement i tsel f .   The fact  that  the sco pe of  

the agreement may be l imited to employees employed in 

Grades 13-18 does not,  in my view, prohib i t  an employee in 

Grade 12 f rom becoming, or remaining,  a shop steward or a 

union of f ice-bearer.  20 

 

[31]  The further argument was ra ised by the employer that  Mart in 

could not  be al lowed to be a shop steward as he would have 

been required to be at  h is workstat ion the whole t ime.  This 

proposit ion of  the employer was seemingly based on the fact  25 

that  i t  contended that  Mart in had spent an extraordinary 

amount of  t ime performing his shop steward dut ies and that  in 

h is more senior posi t ion that  would no longer have been 
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possib le.   The recognit ion agreement between the employer 

and FAW U al lowed that  shop stewards may take a maximum 

of  13 days of f .   Mr W hyte submit ted in th is regard that  as 

Mart in,  on assuming his Grade 12 posi t ion,  would fa l l  outside 

the ambit  of  the re lat ionship agreement,  the employer would 5 

have been ent i t led to have l imited the t ime taken of f  by 

Mart in.  Or i t  could even have granted him no t ime of f  at  a l l  in  

terms of  the provis ions of  sect ion 15 of  the LRA.  I  would 

imagine that  i f  the employer wanted to grant Mart in no t ime 

of f  in terms of  the provis ions of  sect ion 15 of  the LRA, then i t  10 

would have had to argue, and i f  necessary persuade the 

CCMA, which would have jur isdict ion in respect of  sect ion 15 

r ights,  that  i t  was not reasonable to g ive Mart in any leave 

during working hours for the purpose of  performing the 

funct ions of  an of f ice -bearer of  the representat ive t rade 15 

union.  

 

[32]  I  am of  the view that  as employees have an absolute r ight  to 

be a t rade union member and part ic ipate in i ts lawful  

act ivi t ies i rrespect ive of  their  senior i ty,  that  i t  wi l l  in  the f i rst  20 

instance be unlawful  for an employer to deny an employee 

promot ion into those senior ranks unless he refuses to 

re l inquish his shop steward and/or of f ice -bearer dut ies and 

responsib i l i t ies.  Secondly,  i f  any employee for that  matter 

fa i ls to perform his dut ies as an employee in any respect 25 

whatsoever,  he needs to be dealt  wi th in terms of  the  clear 

and accepted pr incip les applying to employees who fa i l  to 

perform.  



 14 

 JUDGMENT 
 

 

tapes 1&2/ / .... 

  

[33]  In th is regard the employer complained that  Mart in would not  

be able to perform his dut ies to invest igate,  report  and 

in i t iate charges against  co -employees properly.  I t  was 

counter-argued that  th is was in any event a general  duty 

rest ing on al l  employees and that  i f  Mart in fa i led to fu l f i l  th is 5 

duty,  he could be discip l ined.  Mart in a lso test i f ied before me 

that  he would have been able to perform the dut ies to 

invest igate,  report ,  and i f  necessary,  to in i t ia te charges 

against  co-employees. He said that  FAW U members would 

have accepted th is.  Mr W hyte argued that  on the other hand, 10 

i f  the FAW U membership or FAW U i tsel f  became unhappy 

with the manner in which Mart in was invest igat ing ,  report ing 

or in i t ia t ing charges against  co -employees, they could s imply 

vote Mart in out  of  of f ice.  

 15 

[34]  I t  is  apparent that  what was required to happen was that  both 

the employer as wel l  as the employee would have been 

required to regulate matters in te rms of  how Mart in conducted 

himself .   I f  he fa i led to perform his employee dut ies in any 

respect because of  at tending to h is union dut ies,  he could 20 

have been discip l ined by his employer.   I  am in agreement 

with the proposit ion by Mr W hyte that  i f  Mart in,  a f ter being 

promoted to the more senior posi t ion,  was experienced by his 

fe l low union member employees as not at tending to h is union 

responsib i l i t ies with the same di l igence as he did before,  they 25 

may have voted him out of  of f ice.    

 

[35]   I  a lso need to consider the al legat ion by the employer that  
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there was a pract ice at  the employer that  any employee shop 

steward or of f ice -bearer would resign that  posi t ion i f  

promoted out of  the bargain ing uni t .  There certa in ly was no 

agreement in wri t ing or evidence of  on e verbal ly entered into 

between FAW U and Mart in on the one hand, and the 5 

employer.  Nor was there evidence that  FAW U and Mart in had 

accepted th is a l leged pract ice.  I  am of  the view that  the fact  

that  other employees might have chosen to resign f rom their  

posi t ions in the union,  once they were promoted, d id not  

preclude Mart in f rom exercis ing the r ights conferred on him 10 

by sect ions 4 and 5 of  the LRA.  

 

[36]  I  am accordingly sat isf ied that  the employer breached 

Mart in 's r ights in terms of  sect ions 4 and 5 of  t he LRA and 

that  i t  acted unlawful ly in demanding of  Mart in that  he 15 

abandon his r ights to part ic ipate in lawful  union act ivi t ies.  As 

the dismissal of  Mart in was sole ly premised on compl iance 

with the unlawful  demand I  am also sat isf ied that  the 

dismissal was unlawful  and unfair  and that  i t  d iscr iminated 

against  Mart in on the grounds of  h is union af f i l ia t ion.  20 

Accordingly Mart in 's d ismissal was automat ical ly unfair  and in 

breach of  sect ion 187(1)(f )  of  the LRA.  

 

        Rel ief  

 25 

[37]  Mart in does not seek re instatement but  seeks compensat ion 

in terms of  sect ion 194(3) of  the LRA.  I t  was contended on 

behalf  of  Mart in that  in the exercise of  my discret ion the just  
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and equitable compensat ion that  I  should award to Mart in wi l l  

be 24 months'  remunerat ion.    

 

[38]  Mart in 's evidence was that  he had remained unemployed and 

that  he had to subsist  of f  h is UIF payments.   He did,  however,  5 

a lso indicate that  h is decis ion not to seek re instatement was 

purely based on personal grounds.  No serious ef fort  was 

made by Mart in to b lame the employer for th is decis ion of  h is 

not  to seek re instatement.   The employer l ikewise did not  

adduce any evidence that  i t  d id not  want to re instate Mart in.  10 

 

[39]  In considering the appropriate sanct ion herein I  am of  the 

view that  Mart in was ent i t led to receive his not ice,  leave and 

bonus pay.  His retrenchment compensat ion,  in my view, real ly 

const i tutes payment,  or a reward,  for h is years of  service.   15 

W herever he may now be employed, he wi l l  have to start  at  

zero in respect of  h is years of  service.  He has,  however,  in 

ef fect  been paid at  least  the obl igatory minimum of  one 

week's remunerat ion for every year of  service.  

 20 

[40]  But for the appl icant 's personal reasons, which incidental ly 

he did not  d isclose what they are,  there can be l i t t le  doubt 

that  I  would have ordered Mart in ’s retrospect ive 

re instatement,  ef fect ive to 1 June 2006, which was the date 

that  h is d ismissal took ef fect .  I t  was argued by Mr W hyte 25 

that ,  part icular ly in a case of  an automat ical ly unfair  

d ismissal,  compensat ion ought to exten d, where appropriate,  

beyond mere patr imonial  loss.  
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[41]  As I  am of  the view that  I  am empowered, in terms of  sect ion 

193(3) of  the LRA, to make an order of  re instatement as wel l  

as one of  compensat ion,  the quest ion is,  would I  have 

ordered compensat ion in addit ion to re instat ing Mart in.  I  am 5 

aware that ,  where appropriate,  compensat ion may go beyond 

mere patr imonial  loss suf fered by the unfair ly d ismissed 

employee. However,  had Mart in herein sought re instatement,  

I  bel ieve i t  would have been just  and equit able to put  h im in 

the posi t ion he would have been in had he not been unfair ly 10 

dismissed by re instat ing him with retrospect ive ef fect  to 1 

June 2006. In respect of  the quest ion whether,  in addit ion to 

re instatement,  I  would have ordered compensat ion.  I  wou ld 

not  have done so.  I  would have considered the ongoing 

re lat ionship between the part ies as a very re levant and 15 

important  reason why not to order compensat ion in addit ion 

to the employer a lready having had to pay the remunerat ion 

to Mart in in respect of  h is retrospect ive re instatement without 

having had the benef i t  of  Mart in 's services.  I  have also 

considered Mart in 's evidence that  i t  was the pr incip le that  20 

counted herein,  and not the money.  He also conf i rmed that  

he had not ser iously pursued al ternat ive employment.  Taking 

al l  these factors into considerat ion,  I  would not  have 

considered i t  just  and equitable,  in addit ion to retrospect ive 

re instatement,  to order the employer to pay Mart in any 25 

addit ional compensat ion.  

 

[42]  Mart in e lected not to take the Co urt  into h is conf idence and 
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d isclose what exact ly the personal reasons were why he did 

not  want to be re instated.   As I  have said,  he certa in ly p laced 

no blame for th is decis ion of  h is at  the door of  h is erstwhi le 

employer.   W hi lst  the Court  respects th is personal at t i tude of  

the employee, I  do not bel ieve that  the employer should 5 

therefore be penal ised to a greater extent  than what would 

have been the case had I  ordered Mart in 's retrospect ive 

re instatement to 1 June 2006. Under a l l  these circumstances, 

I  bel ieve that  i t  is  just  and equitable that  I  order that  the 

respondent should pay Mart in the equivalent  of  n ine months'  10 

compensat ion.  The salary,  which Mart in would have earned 

as t ransport  c lerk,  was R4 600 per month.  This is the posi t ion 

he would have been appointed to had he not been 

automat ical ly unfair ly d ismissed by the respondent.   This is 

accordingly the remunerat ion that  I  order should be the basis 15 

to calculate the nine months'  remunerat ion,  which I  intend 

ordering the respondent to pay the second a ppl icant.  No 

reason exists why costs should not  fo l low the result .  

 

[43]  Accordingly,  the order that  I  make herein is the fo l lowing:  20 

 

  1.  The second appl icant 's d ismissal is found to have 

been automat ical ly unfair .  

  2.  The respondent is ordered to pay th e second 

appl icant the amount of  R41 400 being the 25 

equivalent  of  n ine months'  remunerat ion at  R4 600 

per month.  

  3.  The respondent is ordered to pay the appl icants '  
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costs of  sui t .  

 

                                    

                                                                                                

          Deon Nel  5 

          Act ing Judge of  the Labour Court  
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